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Introduction

Exploring African approaches 
to international law

Frans Viljoen,* Humphrey Sipalla** and Foluso Adegalu***

On a windy runaway at Kilimanjaro International Airport, Arusha, and a 
few minutes earlier in the humble and uninteresting airport terminal that 
seems ‘designed’ to encourage human interaction and discourage mindless 
consumerism, two of  the editors of  this volume had a quick conversation 
about the possibility of  exploring the legacy of  the great Kéba Mbaye as part 
of  a larger effort of  imagining what possible approaches to international 
law Africa has adopted in the decades since the 1960s. The idea was not 
to rehash the contributionist or critical traditions, but rather to encourage 
a mainstreaming of  what is well established but still relegated as fringe 
research. The idea that the non-western world contributes to international 
law, and has always done so, remains (in 2022) largely a side note, an 
auxiliary approach, rather than orthodox pedagogy in the very Global 
South that practises it.

Roundtable 

Things soon came together – as they generally do when opportunity meets 
preparation. This was November 2016. On 3 and 4 May 2017, these two 
convened a Roundtable on African approaches to international law at 
the Centre for Human Rights, University of  Pretoria. This was a small, 
almost intimate, sharing of  explorations. During the Roundtable the 
concept of  an ‘African approach’ was discussed with participants agreeing 
that the concept should not be racially or culturally based, but rather be 
approached spatially, or in terms of  one’s methodological ‘orientation.’ 
Charles Ngwena presented his thoughts on what was soon to become his 
award-winning monograph What is Africanness? Makau wa Mutua not only 
reviewed the typologies of  African scholarship in international law, but 
shared fly-on-the-wall insights into the earliest rumblings and backroom 
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planning that became the Third World Approaches to International Law 
(TWAIL) II movement born of  the hard colonial concrete that is Harvard 
University. Professor wa Mutua emphasised the ‘African’ origins of  
TWAIL and contended that it has much to offer African scholars critically 
engaged with international law.

Michelo Hansungule recalled the values that could come from taking 
substantive justice forms of  African traditions seriously in situations 
where state-centric models have been ‘broken beyond imagination’. At this 
time, things at South African universities were falling: Rhodes, fees, the 
colony? Our host, the Faculty of  Law, University of  Pretoria, had started 
to ponder on what decolonising its legal education would mean. Annelize 
Nienaber shared these ‘wonderings’, and Roundtable participants were 
honoured to sit in and share as their students participated in the process. 
The irreverent fire of  young undergraduates was a welcome burning. 
Humphrey Sipalla spoke to the possibilities of  the historical method in 
divining what African approaches could exist in international law despite 
their exclusion from standard texts. Chris Gevers reviewed links between 
international law and African approaches through a comparative reading 
of  contemporaries Chinua Achebe and TO Elias. The debate was furious, 
enlightening, sharp, challenging. More questions arose with each attempt 
at an answer, including the following. 

• To what extent have ‘African approaches’ to international law already 
emerged? 

• What are the features, contributions, and shortcomings of  these 
approaches? 

• What should the constituent parts of  ‘African approaches to 
international law’ be? 

• Is it possible, or even desirable, to talk of  ‘African approaches to 
international law’? 

• Is TWAIL sufficient to articulate what could be regarded as 
African approaches to international law? Do African approaches to 
international law differ from those in other Third World or approaches 
of  the ‘South’?

Other participants included J Osogo Ambani, Penelope Andrews, Danny 
Bradlow, Japheth Biegon, Kabumba Busingye, Lilian Chenwi, Danwood 
Chirwa, Solomon Ebobrah, Charles Fombad, Erika George, Babatunde 
Fagbayibo, Serges Kamga, Magnus Killander, Tshepo Madlingozi, 
Remember Miamingi, Joel Modiri, Khulekani Moyo, Femi Oluyeju, 
Frans Viljoen and Attiya Waris. 
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Conference 

The convenors hoped that this Roundtable would form the basis for a 
wider exploration of  the existing and emerging possibilities of  Africa’s 
approaches to international law.

The choice of  Kéba Mbaye as figurehead was a no-brainer. Mbaye 
is arguably Africa’s greatest international law jurist of  his generation. 
But curiously, the breadth of  his contribution is not generally recognised, 
particularly in those parts of  our continent where an English-language 
legacy prevails. As a ‘centre for human rights,’ Judge Mbaye has long 
inspired the work of  our hosts. A prize in his name was established 
and is annually awarded to the best thesis produced under the flagship 
pedagogical project of  the Centre for Human Rights, the Master in Human 
Rights and Democratisation in Africa. And rightly so, as the Chair of  
the drafting committee of  the African Charter on Human and Peoples’ 
Rights, and also its chief  drafter, having submitted the first, universally 
known and arguably most advanced ‘Mbaye draft’, his inspirational place 
in this academic institution is obvious.

But the sheer breadth of  Mbaye’s contributions to law and Africanist 
thought makes one wonder whether his accomplishments can be repeated 
in today’s world. At the age of  40 he was appointed President of  the 
Supreme Court of  Senegal (where he served from 1964 to 1981). He 
contributed to the important 1960s work on family law in Francophone 
Africa. In the 1970s, he was a member, and later, President of  the United 
Nations Commission for Human Rights. Back in 1972, Judge Mbaye was 
first to publish a concise definition of  what a right to development could 
be – should indeed be. Between 1981 and 1992 he served as member of  
the International Court of  Justice (ICJ), and between 1987 and 1991 as its 
Vice-President. He also served on several arbitral tribunals, these earliest 
and more enduring of  international adjudication fora, including early 
international investment arbitrations involving African states. He was an 
active anti-apartheid campaigner, using his good offices in Senegal to steer 
African action. This led to the exclusion of  apartheid South Africa from 
the Olympic movement, but also to the readmission of  democratic South 
Africa’s to the movement. He founded the Court of  Arbitration for Sport 
(CAS) as part of  his ongoing contribution to the International Olympic 
Committee, and served as CAS president from 1982 until his death in 
2007. In the 1990s, he was the chief  drafter for what would become the 
Organisation for the Harmonisation of  Business Law in Africa (OHADA). 
After retiring from the ICJ, he drafted the Senegalese Elections Code, 
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and helped mediate the Linas-Marcoussis Accords under ECOWAS, so 
assisting in the resolution of  one of  West Africa’s most serious conflicts. 

Simply put, Kéba Mbaye appears to have been involved in virtually 
every major law-making endeavour of  his generation. In light of  the awe-
inspiring breadth of  his activities and achievements, the choice of  Kéba 
Mbaye as symbol, inspiration, and model was a foregone conclusion.

And it is in the footsteps of  this African ‘giant’ that the Kéba Mbaye 
Conference on African approaches to international law was organised. 
Held at the Senate Hall, University of  Pretoria, on 5 and 6 December 
2018, this conference – a far bigger affair than our original Roundtable – 
re-asserted that ‘Africa demands a new international law, reaffirming its 
decades-long contributions’. The Conference brought together around 80 
students, academics, and members of  civil society to address the many 
questions left unanswered by the death of  Judge Mbaye.

It is instructive that the range of  subdisciplines of  international law 
covered at the conference mirrors in part Judge Mbaye’s contributions to 
the law governing global human society. A further aim of  the conference 
was to continue discussions on ‘African approaches to international 
(human rights) law’, building on the TWAIL approach, but rethinking 
and ‘vernacularising’ it. Questions considered at the conference included: 
‘What is unique about Africa’s approach to international law?’ and 
‘What are the features of  this approach?’ In short; What makes African 
approaches to international law (AAIL) distinct? 

The Conference convenors, Frans Viljoen, Professor of  Law and 
Director of  the Centre for Human Rights; Hennie Strydom, Professor 
of  Law and National Research Foundation (NRF) Research Chair 
in International Law at the University of  Johannesburg; Humphrey 
Sipalla, Lecturer, Strathmore University; and Foluso Adegalu, Doctoral 
Researcher at the Centre for Human Rights, were joined by two leaders 
in Africanist international law thought and practice, Chris Maina Peter, 
Professor of  Law at the University of  Dar es Salaam and member of  the 
International Law Commission, and James Gathii, Professor of  Law, 
Loyola University, Chicago. 

In line with the conference programme, the conference themes were 
structured under the following seven heads: (i) conceptual clarifications; 
(ii) Kéba Mbaye the man: African approaches and international human 
rights law; (iii) ‘Africanness’ in the African human rights system: definition; 
(iv) African pedagogy and decolonisation; (v) The right to development 
and climate change; (vi) migration and sport; and (vii) criminal law and 
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geopolitics. Conference presenters included Africans and Asians resident 
in the Americas, Europe, Africa, and Asia. The full conference report is 
annexed to this publication. (See also https://www.chr.up.ac.za/images/
events/files/2018/2018_Kéba_mbaye_conference_programme.pdf)

During the conference, cross-cutting and recurring themes emerged 
from the discussions:

• Africa leads in standard-setting, despite what orthodox texts choose 
to portray

• merits and disadvantages of  homogenising Africa and the West
• revisiting the forebearers: complexity of  figureheads and a dearth of  

women
• tradition as modernity: ‘modernity’ v ‘Africanness’
• value of  interdisciplinary study
• distance-context-betrayal
• strategic participation

Among the valuable ‘takeaways’ from the conference was the pressing 
need to participate proactively in the Africanist international law 
scholarship discourse of  the francophone world. After all, Kéba Mbaye 
was francophone but made impressive efforts to learn and interact with 
anglophone international law theory and practice. 
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Publication

This publication is the fruit of  the revised papers presented at the 
conference, with the happy exception of  one contribution solicited 
post-conference and addressing Kéba Mbaye’s legacy in international 
investment arbitration.

Flowing from the reflections of  the conference participants, the book’s 
focus has drifted somewhat away from Kéba Mbaye as the central figure 
of  the reflections. In fact, the contributors have spread their reflections 
even wider and, happily for the editors, presented on various other aspects 
of  African approaches to international law.

The book starts off  with a foreword by Chris Maina Peter (member 
of  the International Law Commission), based on his participation in 
the Conference. The book is divided into five broad thematic parts, and 
comprises eleven chapters. Comprising of  three chapters, the first part 
discusses Kéba Mbaye’s contributions and legacy in articulating and 
constructing an African approach to international law. The following 
four parts, comprising of  eight further chapters, cover other exploratory 
perspectives on African international law approaches to international 
legal theory, international human rights law, international environmental 
and criminal law; and on teaching of  international law. 

Kéba Mbaye in African approaches to international law

In this part, Humphrey Sipalla presents a biographic of  Kéba Mbaye. 
Mariam Kamunyu rediscovers the progressive provisions of  the ‘Mbaye 
Draft’ of  the African Charter on Human and Peoples’ Rights, and 
articulates the possibilities for gender responsiveness as inspired from 
the sadly deleted provisions proposed by Kéba Mbaye. Kehinde Olaoye 
offers a reading of  the dissenting opinions of  Kéba Mbaye in international 
investment arbitration which reveal a distinct Africanist practice that has 
shaped Third World claims in the field. 

Exploratory perspectives on international legal theory

Rashmi Raman revisits TWAIL but with a refreshing comparative analysis 
of  South-South interaction in international law. In classic TWAIL III 
critique, Raman’s introspective analysis of  Africa and Asia in the avant 
garde of  the grammar of  international law, interrogates the competing 
Global South approaches between radical shift and maintenance of  the 
hegemon. Raman interrogates the ways in which AAIL may be distinct 
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from TWAIL, and offers examples such as the development of  a modern 
jus post bellum focused on securing a lasting peace rather than perpetuating 
hostilities. 

Exploratory perspectives on international human rights law

Moving to African approaches to human rights law, Maxwell Miyawa 
discusses the role of  African ethics in the conception and normative 
shaping of  international human rights law. He explores how African 
approaches can contribute to the neoliberal world order by identifying 
the core concepts that make up African approaches to international 
law. By providing a summary of  how African human rights fingerprints 
may contribute to normative rights in the regulation of  the activities of  
transnational corporations in Africa, Miyawa provokes questions of  the 
liberation of  human rights from the strictures of  Western traditions and 
legal thought in an attempt to offer African solutions to African problems. 

Mumbi Gichuhi and Sandra Bucha continue with the theme of  
human rights centric approaches in an analysis of  the extent to which 
the Draft Protocol to the African Charter on Human and Peoples’ Rights 
on the Specific Aspects on the Right to a Nationality and Eradication of  
Statelessness in Africa addresses the issue of  statelessness from an African 
perspective. Gichuhi and Bucha reflect on whether the Draft Protocol can 
indeed be regarded as an African approach to the international issue of  
statelessness.

Adopting the ‘receptor’ approach to human rights, Serges Kamga 
and Tom Zwart consider what the nature and benefits would be of  
African approaches to transitional justice. Based on an analysis of  the 
Gacaca process in Rwanda and the Judiyya in Sudan, the authors contend 
that, because these autochthonous processes are more receptive to local 
conditions and contexts, they foster social healing and cohesion. 

Exploratory perspectives on international environmental and criminal law

Basil Ugochukwu focuses on African approaches to international 
environmental law. He points out that the 1968 African Convention on 
the Conservation of  Nature and Natural Resources preceded all other 
international environmental legislation, soft or hard, and set the stage for 
Africa’s appraisal of  relevant environmental law standard-setting from 
the 1972 Rio Declaration to the Clean Development Mechanism of  the 
UNFCCC Kyoto Protocol and the Pan-African Investment Code. 
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Turning to African approaches to international criminal law, 
James Nyawo captures the contributions of  Africa in the drafting of  
international law through the lens of  the Statute of  the International 
Criminal Court (Rome Statute). Nyawo shows how the engagement of  
African states with the drafting process of  the Rome Statute was a missed 
opportunity for Africa to advance its continent-wide norms and values in 
the administration of  international criminal justice.

Exploratory perspectives on teaching of  international law 

Emma Lubaale interrogates the potential of  African human rights 
instruments to serve as an entry point to the decolonisation and 
Africanisation of  the international human rights curriculum. Within the 
context of  ongoing discussions on the decolonisation of  South African 
pedagogy, Lubaale engages with the complex and often perplexing 
dynamics of  decolonisation and Africanisation. Navigating the path of  
caution, Lubaale reminds us that adequately acknowledging Africa’s 
knowledge system need not necessarily imply the exclusion of  other 
knowledge systems from African pedagogy. 

Arguing that the current deeply-engrained eurocentric approach 
pervasive in African teaching of  international law denies both students 
and teachers the opportunity of  contextual engagement with international 
law, Babatunde Fagbayibo offers a vista of  intra/inter/transdisciplinary 
dialogue, and dialogue between teachers and students, as a platform for 
interactive, open-ended and context-based teaching of  international law in 
Africa. Fagbayibo’s conference contribution has already been published as 
B Fagbayibo ‘Critical pedagogy of  international legal education in Africa: 
An exploration of  Fela Anikulapo-Kuti’s music’ in R Adeola, MG Nyarko, 
A Okeowo & F  Viljoen (eds) The art of  human rights, Springer (2019) 7-22. 
This chapter provides a related but different perspective on the pedagogy 
on international law in African settings.

The volume closes with an annexure of  the 2018 conference report.

The journey thus far has been long and intermittent. Such drawn-out 
endeavours call to mind what ubuntu affirms – ‘I am because we are’. 
We extend our sincere and heartfelt thanks to our contributors for the 
patience. 

The academic community rings hollow without the contributions of  
blind peer reviewers. We owe ours a debt of  gratitude and offer a promise of  
comity: Jegede Ademola, Harrison Mbori, Lynette Osiemo, Joel Modiri, 
Julieth Okoth, Dominique Mystris, Lucianna Thuo, Ciara O’Connell, 
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Neldjingaye Kameldy, Udombana Nsogurua, Charles Ngwena, Joshua 
Kembero, Romola Adeola, Obiora Okafor, Emma Senge, Ibironke 
Odumosu-Ayanu, Jonathan Kabre Makau Mutua, Jean Allain, Selemani 
Kiyunyu, Bernard Ntahiraja, Evelyn Asaala, and Joe Kilonzo. 

We also thank the ever-willing team at Pretoria University Law 
Press (PULP) who helped us bring this collection to publication. The 
administrative team at the Centre for Human Rights, in particular Thuto 
Hlalele and Foluso Adegalu, have been invaluable in organising both the 
2017 Roundtable and the 2018 Conference. You are the roots that keep us 
upright.

The Centre thanks the Ministry of  Foreign Affairs of  Norway, through 
the Royal Norwegian Embassy in Pretoria, for its support of  part of  these 
events. 

This collection cannot claim to have come close to exhausting any of  
the aims it set out to achieve; it does not cover the vast range of  Mbaye’s 
practice of  international law; or consider all approaches to international 
law that could be classified as ‘African’. And it has certainly not dealt in 
the necessary depth with all the vast and complex facets of  methodology, 
which determine eventual content, and deserve closer attention. However, 
we feel that it does boldly seek to stimulate exploration – retrospective, 
critical, transdisciplinary, and future-directed. The construction of  the 
continent’s elusive cultural heritage, ever-challenging, evergreen, replete 
with pessimism and zealotry, inspiration and heart-wrenching setbacks, 
demands no less of  us. And we welcome, and certainly intend to pursue 
further explorations and extrapolations – after all, if  imperial Rome was 
not built in a day, what of  its deconstruction, and the construction of  the 
true post-colony? 

We stand on the shoulders of  giants.


