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Application 005/2015, Thobias Mang’ara Mango & Another v United
Republic of Tanzania

Order (reopening of pleadings), 4 September 2020. Done in English and
French, the English text being authoritative.

Judges: ORE; KIOKO, BEN ACHOUR, MATUSSE, MUKAMULISA,
MENGUE, CHIZUMILA, BENSAOULA, TCHIKAYA, and ANUKAM.

Recused under Article 22: ABOUD

Following delivery of judgment on the merits in this matter, parties were
invited to submit pleadings on reparations with supporting evidence. The
Applicants’ application to submit additional evidence after the close of
extended time was initially rejected by the Court. On a further application
for the reopening of pleadings the Court granted the order.

Procedure (exceptional circumstances to warrant reopening of
pleadings, 16)

The Parties

Messrs Thobias Mang’ara Mango and Shukurani Masegenya
Mango (hereinafter referred to as “the Applicants”) alleged that
their rights to a fair trial had been violated by the United Republic
of Tanzania (hereinafter referred to as “the Respondent State”).
The judgment of the Court on merits was delivered on 11 May
2018 and a certified true copy thereof was transmitted by Registry
to the Parties on the same day. In the said judgment, this Court
found that the Respondent State had violated Article 7(1)(c) of
the African Charter on Human and Peoples’ Rights (hereinafter
referred to as “the Charter’) and consequently Article 1 of the
Charter.

Subject matter of the Request

Pursuant to the aforementioned judgment on merits, on 30
July 2018, the Applicants filed submissions on reparations. The
pleadings on reparations were exchanged and on 20 May 2020,
the Parties were notified that pleadings were closed.

On 6 June 2020, pursuant to Rule 50 of the Rules, the Applicants
requested leave to file additional evidence in support of their
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claims on reparations.
Summary of the Procedure before the Court

The Parties filed their submissions on reparations within the
extended time stipulated by the Court after several extensions.
On 16 April 2020, the Parties were requested to file evidence
and observations, as necessary, in support of their claims for
reparations.

On 7 May 2020, the Applicants were informed that the Respondent
State had, on 21 November 2019 deposited with the Chairperson
of the African Union Commission an instrument withdrawing its
Declaration deposited in accordance with Article 34(6) of the
Protocol and that since the effective date of the withdrawal is 22
November 2020, this has no effect on the consideration of their
Application.

Pleadings were closed on 20 May 2020 and the Parties were duly
notified.

On 3 June 2020 the Applicants applied for leave to file additional
evidence and on 5 June 2020, the Applicants’ request was
transmitted to the Respondent State for observations, if any.

On 30 June 2020, the Applicants were informed that the Court has
denied their request for leave to file additional evidence on the
ground that the additional evidence comprised affidavits sworn in
July 2019 by the Applicants and the alleged indirect victims and
there was no discernible impediment for the Applicants’ Counsel
to file them as they had ample opportunity to do so before the
close of pleadings.

During deliberation on the matter in the course of the 58" Ordinary
Session, the Court decided, in the interests of justice, to review
its previous decision on denial of leave to the Applicants to file
additional evidence.

On the request for leave to file additional evidence

The Applicant’s request for leave to file additional evidence is on

the basis that:

i. The Counsel encountered significant difficulties in acquiring
supporting documentation in support of the Applicants’ reparation
submissions, due to the fact that the Applicants have been
incarcerated for almost 16 years, and most of their documentation
was misplaced over the years.

ii. The Applicants were transferred to Segerea and Isanga Prisons
without their Counsel's knowledge, and by the time their Counsel
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obtained this information, prison visits in the country had been
suspended as a result of the prevailing COVID-19 pandemic.

iii. The said pandemic made it impossible for their Counsel to conduct
further trips in an attempt to locate other relatives the Applicants
might have apart from the few they had communicated with.

The Respondent State did not file observations in response to the

Applicants’ request.

The Court observes that Rule 50(2) of the Rules provides: “No

party shall file additional evidence after closure of pleadings

except by leave of Court”.

The Court notes that this Rule envisages that additional evidence

can be admitted only with leave of court and in exceptional

circumstances.

The Court notes that although the COVID-19 pandemic occurred

after the Applicants and the alleged indirect victims of the

Respondent State’s actions swore the affidavits in support of their

reparation claims in July 2019, the lack of information to Counsel

as to the Applicants’ whereabouts could have contributed to
the delay in the submission of these documents to the Court.

The Court therefore notes that this qualifies as an exceptional

circumstances warranting the reopening of pleadings and the

admission of the additional evidence field by the Applicants.

The Court considers that in view of the afore-mentioned

exceptional circumstances it is appropriate to grant the Applicants’

request for leave to file additional evidence.

Operative part

For these reasons:

The Court,
Unanimously,

Orders that, in the interests of justice, pleadings in Application
005/2015 Thobias Mang’ara Mango and Shukurani Masegenya
Mango v United Republic of Tanzania (Reparations) be and are
hereby re-opened.

The Applicants’ additional evidence be deemed as duly filed and
be served on the Respondent State.



