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Abstract: The effectiveness of legal institutions is of paramount importance in 
consolidating democratic ethos, especially in Africa’s emerging democracies. 
In order to promote democratic governance, it is critical that judiciaries be 
constituted in a manner that facilitates personal and decisional independence 
of the judges. This chapter comparatively examines the superior court judicial 
selection mechanisms in Mozambique, South Africa and Zimbabwe. As a 
critical element of an independent judiciary, the comparative examination of 
judicial selection processes in all three countries enables useful lessons on how 
each country can further enhance the prospects for politically independent 
and efficient judiciaries. The discussions clamour for clear constitutional and 
legislative frameworks governing superior court judicial appointments as well 
as the constitutional entrenchment of judicial appointment commissions in all 
three countries. Important observations are made in respect of critical Judicial 
Appointments Commission (JAC) aspects such as the JAC status, composition 
and appointment of members, and the procedures utilised in judicial selection. 
Furthermore, the criterion for judicial selection is a significant source of the 
controversy that bedevils superior court judicial appointments. While politicians 
are unavoidable in the judicial selection process, a case is made for a clear 
boundary of political influence in the process. The chapter further proposes 
practical recommendations that address the identified gaps or weaknesses 
in each polity. These suggestions are informed by experiences in all three 
comparators, as well as lessons learnt from emerging global trends in superior 
court judicial selection. 
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1	 Introduction

Emerging democracies and even established ones are grappling with 
the most effective judicial selection mechanisms that would enhance 
the prospects for meritorious and independent judiciaries. This 
conundrum is hardly surprising, considering the significance of judicial 
selection mechanisms as a critical element of an independent judiciary. 
The importance of the mechanisms of judicial selection have dominated 
legal reform debates in Africa, particularly in countries that have 
undergone constitutional reforms after the so-called ‘third wave’ of 
democratisation.1 It is, therefore, significant that comparative scholars 
examine how different jurisdictions across the civil and common law 
divide approach this critical ingredient of an independent judiciary. The 
key question that this contribution seeks to address is the extent to which 
all three countries can enhance the prospects for politically independent 
and efficient judiciaries through the judicial appointment process. The 
approach adopted in this comparative analysis is primarily based on the 
functionality of the various mechanisms that Mozambique, South Africa 
and Zimbabwe have put in place so as to create meritorious and politically 
independent judiciaries. Additionally, the approach adopted identifies 
areas of divergence and convergence in constitutional mechanisms and 
practice. In particular, the examination focuses on more or less similar 
institutions and processes in the judicial selection systems across all 
three countries. A thematic comparison is critical in a multi-country 
comparative examination of this nature in order to draw useful lessons 
from each country’s experiences. Moreover, the choice of a particular 
method of judicial selection inevitably involves a comparison of what 
reformers perceive to be the relative strengths and weaknesses of the 
available alternatives.2 This comparative analysis is timely and relevant 
in light of recent legislative developments in Zimbabwe. Constitutional 
Amendment Bill 3 has been gazetted and it seeks, among other things, 
far-reaching amendments, including changing the way in which 
superior court judges are appointed by removing public interviews from 
the process.3 

The chapter begins with a comparative analysis of the constitutional 
and legislative frameworks governing superior court judicial selection 
in all three countries. The purpose of this analysis is to assess 
whether the constitutional frameworks enhance the prospects for 
politically independent judicial appointments. This is followed by an 

1	 SP Huntington The third wave: Democratisation in the late twentieth century (1991).
2	 P Dubois ‘Accountability, independence, and the selection of state judges: The role 

of popular judicial elections’ (1986) 40 Southwestern Law Journal 32.
3	 Constitution of Zimbabwe Amendment (No 3) Bill, 2026 (HB 1 2026).
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assessment of judicial appointment commissions. The assessment of 
the Judicial Appointments Commission (JAC) focuses on four critical 
aspects characteristic of these commissions. These are the JAC status, 
composition and appointment of members, and the procedures utilised 
in judicial selection.

2	 Constitutional and legislative frameworks 
governing judicial selection 

The Constitutions of Mozambique, South Africa and Zimbabwe entrench 
key provisions that form the basis for the selection of superior court 
judges. The Mozambican Constitution was revised in 2004, and further 
amended in 2023 with the judicial appointment framework remaining 
largely unaltered.4 South Africa has also made minor modifications 
to its 1996 Constitution. Of the three countries, Zimbabwe has a 
relatively newer Constitution, which was promulgated in 2013 after a 
major constitutional reform exercise. It is also critical to note that after 
2013, the Zimbabwean Constitution has been amended to change the 
procedures for the appointment of some superior court judges.5 In this 
respect, the following discussions on the constitutional and legislative 
frameworks proceed on a country-by-country basis before a comparative 
assessment of the positions in all three countries is done.

Starting with Mozambique, the judicial independence principle 
finds expression in article 216(1) of the Constitution, although the 
principle had already been recognised under the 1975 Constitution, 
with the 1990 Constitution continuing to strengthen the principle.6 
The Mozambican Constitution also proclaims the impartiality of the 
judiciary, which is subject only to the law.7 Article 222 of the Constitution 
sets out the categories of courts, which are the Supreme Court, the 
Administrative Court, courts of justice and various specialised courts.8 
Article 222 is complemented by Law 24 of 2007 which re-organised the 
judicial system in Mozambique by creating, among others, the Court of 
Appeal as an intermediate court below the Supreme Court.9 

4	 Mozambique 2004 Constitution as amended.
5	 Constitutional Amendment 2 of 2021.
6	 Art 216(1) provides that [i]n the exercise of their functions, judges shall be 

independent and shall owe obedience only to the law’.
7	 Art 216(1) 2004 Mozambican Constitution.
8	 See also art 222(2) which provides that ‘[t]here may be administrative courts, 

labour courts, fiscal courts, customs courts, admiralty courts, arbitration courts and 
community courts’.

9	 Art 29 of Law 24/2007 which provides for the establishment of the Supreme Court 
(Tribunal Supremo), Court of Appeal (Tribunais Superiores de Recurso), provincial 
courts (Tribunais Judiciais de Província) and district courts (Tribunais Judiciais de 
Distrito).
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The Mozambican Constitution and Law 24 of 2007 are the main 
legal instruments that govern the judicial structure and the selection of 
superior court judges.10 The Mozambican Constitution further provides 
for the composition and selection of the Constitutional Council,11 the 
Supreme Court12 and the Administrative Court judges.13 All other courts, 
with the exception of the aforementioned courts, are established in terms 
of subsidiary legislation. The Superior Council of the Judiciary14 and the 
Superior Council of the Administrative Judiciary15 are constitutionally 
entrenched and mandated with the management of the ordinary 
judiciary and the administrative judiciary respectively. As the following 
discussions will show, these commissions play an important role in the 
selection of superior court judges in Mozambique.

While the Mozambican Constitution specifies the general 
qualification requirements for superior court judges, it, however, lacks 
clarity in respect of the specific attributes expected of a prospective 
judge. Inasmuch as legal experience is an important consideration in 
judicial selection generally,16 it is critical that the Constitution entrenches 
the key attributes expected of superior court judges. Invariably, the 
constitutional entrenchment of these attributes goes a long way in 
safeguarding the constitutional text from subjective evaluations. 
Furthermore, the lack of clear constitutional criteria beyond the general 
qualification requirements has done little to encourage a robust public 
debate on the qualities expected of a Mozambican superior court judge.

An important feature of the Mozambican legal framework pertaining 
to the judiciary is the existence of a career judiciary from the district 
court level up to the Court of Appeal. The Constitutional Council, 
Administrative Court and the Supreme Court are distinct from the career 
judiciary as they are open to legal practitioners who are appointed 
from outside the judiciary.17 In keeping with its civilian tradition, the 
Mozambican Constitution establishes a Constitutional Council which 
is a quasi-judicial body responsible for constitutional matters.18 The 
Council has its own separate competencies that are distinct from the 
competences of other courts, with the Supreme Court remaining the final 
court of appeal in non-constitutional matters. An important peculiarity 

10	 Other important pieces of legislation relating to the judiciary in Mozambique 
include Law 7/2009 which has been subsequently amended by Law 8/2018 and 
Law 2/2013.

11	 Art 241 Mozambican Constitution.
12	 Art 225 Mozambican Constitution.
13	 Art 228 Mozambican Constitution.
14	 Arts 219-221 Mozambican Constitution.
15	 Art 231 Mozambican Constitution.
16	 Arts 225(4) & 228(4) Mozambican Constitution.
17	 Art 225(4) Mozambican Constitution.
18	 Art 240 Mozambican Constitution.
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of the Mozambican judicial system is the participation of elected lay 
judges in first instance trials. The role of lay judges, however, is limited 
to matters of fact, not law.19 The constitutional entrenchment of these 
lay judges emanated from the socialist ideology of popular justice and 
citizen participation in the justice system. This socialist orientation, 
however, has remained a dominant feature of Mozambique’s post-
independence judicial landscape.20

Like Mozambique, South Africa also constitutionally entrenches 
the judicial selection framework for its superior courts. The main 
legal instruments governing judicial selection in the country are the 
Constitution,21 the Judicial Service Commission Act,22 the Superior 
Courts Act23 and the Judicial Service Commission Regulation 423 of 2003. 
The South African Constitution also affirms the judicial independence 
principle. Section 165 of the South African Constitution vests judicial 
authority in the courts, which are independent and subject only to the 
Constitution and the law.24 Furthermore, the Constitution establishes a 
court structure with the Constitutional Court being the apex court. The 
Constitution further regulates the competences of the judicial courts, 
namely, the Constitutional Court,25 the Supreme Court of Appeal,26 the 
High Courts,27 Magistrates Courts and other courts.28 Clarity in respect 
of which courts constitute what can be termed ‘superior courts’ is found 
in the Superior Courts Act.29 The term ‘superior court’ is defined as 
meaning ‘[t]he Constitutional Court, the Supreme Court of Appeal, the 
High Court and any court of a status similar to the High Court’.30

Section 178 of the South African Constitution establishes a 
23-member JAC, which is a key institution in the selection of superior 

19	 Art 17 of Law 24 of 2007; art 215 Mozambican Constitution.
20	 See generally B de Sousa Santos, AA Cançado Trindade & MP Meneses Law and 

justice in a multicultural society (CODESRIA 2006).
21	 Act 108 of 1996.
22	 Act 9 of 1994.
23	 Act 10 of 2013.
24	 For a detailed discussion of the importance of an independent judiciary in South 

Africa, see In re Certification of the Constitution of the Republic of South Africa 1996 
(4) SA 744 (CC). See also the case of South African Association of Personal Injury 
Lawyers v Heath & Others 2001 (1) SA 883 (CC).

25	 Sec 167 South African Constitution.
26	 Sec 168 South African Constitution.
27	 Sec 169 South African Constitution.
28	 Sec 170. For a detailed discussion of the South African court structure, see also  

L van de Vijver (ed) The judicial institution in Southern Africa: A comparative study 
of common law jurisdictions (2006).

29	 Act 10 of 2013. See also Van de Vyver (n 28), 117; H Corder ‘Judicial authority in a 
changing South Africa’ (2004) 24 Legal Studies 261-262.

30	 The Superior Courts Act 10 of 2013 contains detailed provisions on the operations 
of the superior courts in South Africa. A significant change it introduced is that the 
Constitutional Court is now the final appeal court on all matters including those of 
a non-constitutional nature. See sec 29(2) of the Superior Courts Act 10 of 2013.
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court judges.31 However, this composition is not fixed, since section 
178(1)(k) of the Constitution provides that, when matters relating to a 
specific High Court are under consideration, the judge-president of that 
court and the premier of the province concerned, or their designated 
alternates, also participate, thereby increasing the membership beyond 
23.32 The JAC is headed by the chief justice and its functions are as 
prescribed in the Constitution and subsidiary legislation.33 A detailed 
discussion of the JAC follows later, but the most important provision 
insofar as judicial selection in South Africa is concerned is section 
174(1) of the Constitution. This section establishes three key criteria 
which should guide the selection of judicial officers as follows: ‘Any 
appropriately qualified woman or man who is a fit and proper person 
may be appointed as a judicial officer. Any person to be appointed to the 
Constitutional Court must also be a South African citizen.’34 

The above section is complemented by section 174(2), which 
provides supplementary criteria on judicial selection as follows: 
‘The need for the judiciary to reflect broadly the racial and gender 
composition of South Africa must be considered when judicial officers 
are appointed.’

A detailed analysis of the constitutionally entrenched judicial 
selection criteria follows later under the discussion on the judicial 
appointment commission procedures. Nevertheless, a significant point 
to note at this juncture is that the Constitution entrenches the broad 
judicial selection framework, which is then complemented by subsidiary 
legislation.35 This subsidiary legislation, which is in the form of JAC 
regulations, sets out the judicial selection process in detail.36

Possibly inspired by the South African Constitution, the 2013 
Zimbabwean Constitution introduced fundamental changes to the 
legal framework governing the judiciary. These fundamental changes 
are hardly surprising, considering the serious concerns that existed 
regarding the independence of the Zimbabwean judiciary.37 Unlike 
the position under the former Constitution, the judicial independence 
principle is constitutionally entrenched in detail in section 164 of the 

31	 The South African Magistrate’s Courts fall under the ambit of the Magistrates 
Commission which is a distinct organ from the Judicial Service Commission.

32	 Sec 168(1)(k) South African Constitution.
33	 Sec 178(4) South African Constitution.
34	 The South African Judicial Service Commission published supplementary judicial 

selection criteria in 2010 in response to calls for more transparency and clarity in 
respect of the criteria used in selecting judges.

35	 Secs 174(3)-(6) South African Constitution.
36	 Regulation R 423.
37	 For a detailed analysis of the problems that bedevilled the Zimbabwean judiciary 

in the past decade, see D Matyszak ‘Creating a compliant judiciary in Zimbabwe’ in 
K Malleson & PH Russell (eds) Appointing judges in an age of judicial power: Critical 
perspectives from around the world (2006) 334. See also Van de Vijver (n 28).
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2013 Constitution.38 Judicial authority is vested in the courts with the 
newly created Constitutional Court being the apex court.39 The detailed 
constitutionally entrenched judicial selection processes are a complete 
departure from the provisions in the former Constitution.40 

The Judicial Service Act operationalised the JAC,41 but the main 
document insofar as judicial selection is concerned is the Zimbabwean 
Constitution of 2013. It sets out the qualifications for the different 
categories of judges42 as well as the establishment of the 13-member 
JAC,43 and the detailed procedures for judicial selection.44 In addition 
to the general qualification requirements for the superior courts, the 
Zimbabwean Constitution sets out the critical judicial selection criteria 
as follows: ‘To be appointed as a judge of the [Constitutional Court, 
Supreme Court, High Court, Labour Court, Administrative Court] a 
person must be a fit and proper person to hold office as a judge.’45

While the Zimbabwean process is relatively new, it is anticipated that 
the lack of clarity in respect of what a ‘fit and proper person’ entails can 
subject the whole process to subjective interpretations. As the following 
discussions will show, it would appear that the South African complex 
situation in respect of the same vague criteria can easily manifest itself 
in the Zimbabwean context. It is therefore critical for the JAC to come 
up with regulations on judicial selection that would address the gaps in 
the constitutional text.

It is apparent from the preceding discussions that the Constitutions 
of Mozambique, South Africa and Zimbabwe have all provided a 
basis for legislation in relation to judicial selection. Significantly, the 
South African judicial selection criteria are peculiar in that the same 
requirements apply to all the judges of the superior courts. This position 
differs remarkably from the constitutional framework in Mozambique 
and Zimbabwe, which clearly establishes different criteria for the 
different levels of superior courts. The Zimbabwean constitutional 
framework perhaps provides greater clarity in respect of the mechanisms 
of judicial selection. As noted above, it appears that the Zimbabwean 

38	 Secs 164 & 165 Zimbabwean Constitution.
39	 The Supreme Court is the final court of appeal in non-constitutional matters.
40	 The Lancaster House Constitution was the first post-independence Zimbabwean 

Constitution, and it was amended 19 times before it was repealed by the current 
Constitution. For an analysis of the judicial selection mechanisms under the 
Lancaster House Constitution, see generally L Madhuku ‘The appointment process 
of judges in Zimbabwe and its implications for the administration of justice’ (2006) 
21 Southern African Public Law 345. See also G  Linington Constitutional law of 
Zimbabwe (2001) 170-178.

41	 Act 10 of 2006. The Judicial Service Act, however, was operationalised in 2010 with 
the establishment of the Judicial Service Commission Secretariat.

42	 Secs 177-179 Zimbabwean Constitution.
43	 Sec 189 Zimbabwean Constitution.
44	 Sec 180 Zimbabwean Constitution. 
45	 Secs 177(2), 178(2) & 179(2) Zimbabwean Constitution.
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constitutional framework was modelled more or less on the South 
African constitutional text on judicial selection. The constitutional 
borrowing evident between the two countries constitutional texts is 
hardly surprising, considering the favourable pedigree of the South 
African judicial selection framework generally.46 

Of all three jurisdictions, the Mozambican constitutional and 
legislative text provides the least clarity in respect of the judicial selection 
framework for the superior courts, despite it being an improvement on 
the 1990 Constitution, which left issues concerning judicial selection 
for subsidiary legislation. 

Having analysed the key constitutional and legislative provisions 
governing superior court judicial selection in all three countries, the 
following discussions focus on a comparative assessment of the JACs. 
Importantly, these commissions will be benchmarked against the 
internationally recognised standards for an effective and independent 
judicial appointment commission. 

3	 Assessment of judicial appointment 
commissions

There is a myriad of methods for selecting judges, but judicial 
appointment commissions are perhaps one of the most popular 
methods utilised across the world.47 The popularity of the commission 
model cuts across the common and civil law divide. A recent study 
suggests that judicial appointment commissions appear to be the most 
popular method of judicial recruitment in new democracies as well as in 
established democracies undergoing reform.48 An independent judicial 
appointment commission has better prospects for appointing judges in 
a fair and transparent manner than one that is merely an appendage of 
the executive.

The approach adopted in this part relies on the functional approach 
of comparative law, wherein each of the identified JAC elements will 
be analysed concurrently in all three countries. The analysis will focus 
on the commission’s status, composition and appointment of members, 

46	 See generally CM Fombad ‘A preliminary assessment of the prospects for judicial 
independence in post-1990 African constitutions’ (2007) 2 Public Law 233-257. 
See also K Malleson ‘Assessing the performance of the Judicial Service Commission’ 
(1999) 116 South African Law Journal 36.

47	 L Tiede ‘Judicial independence: Often cited, rarely understood’ (2006) 15 Journal of 
Contemporary Legal Issues 129, 136. See also S Shetreet ‘Who will judge: Reflections 
on the process and standards of judicial selection’ (1987) 61 Australian Law Journal 
766.

48	 ML Volcansek ‘Judicial selection: Looking at how other nations name their judges’ 
(2010) The Advocate (Texas) 30. See also C Baar ‘Comparative perspectives in 
judicial selection processes’ in Ontario Law Reform Commission Appointing judges: 
Philosophy, politics and practice (1991) 46. 
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and the procedures utilised in the selection of judges. Such an approach 
in assessing the judicial appointment commissions will necessarily 
bring out the distinctive features of each of the three systems of judicial 
selection, thereby making the comparison richer and more meaningful. 

3.1	 Status of judicial appointment commissions

The 2004 Mozambican Constitution entrenches the JAC (Superior 
Council of the Judiciary) which is a body responsible for managing 
the judiciary. The JAC also plays an important role in relation to 
the selection of judges for the Supreme Court as well as managing 
recruitment and promotion in the career judiciary.49 The powers of the 
JAC are spelt out in detail in the 2004 Constitution compared to the 
position under the 1990 Mozambican Constitution, which relegated 
the establishment of the JAC to subsidiary legislation.50 Theoretically, 
the constitutional entrenchment as well as the recognition of the 
independence of judges in the Mozambican Constitution is a positive 
step insofar as strengthening the functioning of the judiciary is 
concerned.51 Furthermore, the Mozambican Constitution also creates 
another parallel commission of similar status to the Superior Council 
of the Judiciary, the Superior Council of the Administrative Judiciary, 
which is responsible for the administrative, fiscal and the customs 
courts.52 However, the major drawback of the administrative judiciary 
is that important provisions relating to its commission’s composition 
and functioning are relegated to subsidiary legislation. The state of 
affairs, however, was consequently changed by law,53 pursuant to which 
appointments are done via a competitive open procedure, although in 
the process it remains indicative of the diminished status attached to the 
administrative judiciary, within which the executive exercise influence. 

Like Mozambique, South Africa also constitutionally entrenches 
its judicial appointment commission. Of critical importance is the 
fact that the JAC is the advisor to government on matters relating to 
the administration of justice.54 Moreover, the JAC is given authority 
constitutionally to determine its own procedures. In order to 
operationalise the commission, the Judicial Service Commission Act55 
was promulgated under which regulations governing the procedures 

49	 Arts 219 & 221 Mozambican Constitution.
50	 Art 170(2) 1990 Mozambican Constitution; the Statute of the Judicial Magistracy 

Law 10/91.
51	 Art 216 Mozambican Constitution.
52	 Art 231 Mozambican Constitution.
53	 Art 22 Law 24/2013.
54	 Sec 178(5).
55	 Act 9 of 1994.
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of the JAC are made.56 The constitutional vesting of such powers in the 
JAC clearly shows the intention of the drafters to create an independent 
commission that is beyond the reach of legislative interference. The 
constitutional entrenchment of the JAC represents a departure from 
the position obtaining in apartheid South Africa, where the executive 
dominated the judicial selection system due to the absence of an 
independent institution overseeing judicial appointments.57 

Moving on to the Zimbabwean position, the 2013 Zimbabwean 
Constitution, for its part, establishes a JAC, which is an improvement 
on the commission previously established under the repealed Lancaster 
House Constitution.58 The JAC is constitutionally mandated with 
promoting and facilitating the independence and accountability of 
the judiciary.59 Furthermore, the JAC is also required to conduct its 
proceedings in a fair and transparent manner.60 The commission advises 
the government on matters relating to the administration of justice and 
the government is constitutionally obliged to pay due regard to any 
such advice.61 However, this progressive stance is watered down by 
section 190(3) of the Constitution, which provides that the JAC requires 
the approval of the minister responsible for justice in making its own 
regulations. This position contrasts sharply to the provisions in the 
South African Constitution highlighted above, which clearly demarcate 
the functions of the commission from the executive domain. 

From the above discussions, the following observations are apparent 
in respect of the status of judicial appointment commissions in all 
three countries. Despite the differences in the legal traditions between 
Mozambique, on the one hand, and South Africa and Zimbabwe, on 
the other, it appears that the constitutional recognition of JACs is a 
common trend among all three countries. In fact, the differences in 
the constitutional status of these commissions relate much more to 
the detail than the substance. Critically, the constitutional text in all 
three countries attempts as far as possible to demarcate the functions 
of the JAC from the executive and legislative spheres of influence. 
While constitutional prescriptions alone are not enough to secure the 
independence of the judiciary, the fact that the JAC in each polity is 

56	 Government Notice R 423 of 27 March 2003 which provides for the procedures of 
the Commission in the appointment of judges.

57	 For a discussion of the apartheid judiciary generally, see S Kentridge ‘Telling the 
truth about the law’ (1982) 99 South African Law Journal 652; Corder (n 29) 255; 
B Gordon ‘Transformation and the independence of the judiciary in South Africa’, 
www.csvr.org.za (accessed 10 April 2013).

58	 Secs 189 & 190 2013 Zimbabwean Constitution. For a discussion of the flaws of the 
Judicial Service Commission under the Lancaster House Constitution, see generally 
Madhuku (n 40) 345; J Saller The judicial institution in Zimbabwe (2004).

59	 Sec 190(2) Zimbabwean Constitution.
60	 Sec 191 Zimbabwean Constitution.
61	 Sec 190(1) Zimbabwean Constitution.
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given recognition in the Constitution goes a long way in insulating it 
from unnecessary external pressures since it is much more difficult to 
tamper with a constitutionally entrenched body.

3.2	 Composition and appointment of members

Closely intertwined with the composition of the commissions is the 
question of how and by whom the commission members are appointed.62 
It is important that the appointment of commission members be 
insulated as much as possible from purely political choices. There are 
various typologies of judicial appointment commission membership 
across jurisdictions. As such, there is no accepted blueprint that 
eliminates the risks of political manipulation of the appointment of JAC 
members. Generally, typologies of JAC membership include selection 
by political bodies (executive and legislature), ex officio members, and 
nominating bodies representative of key stakeholders in the justice 
delivery system.63

3.2.1   Mozambique

The composition of the JAC is provided for in article 220 of the 
Mozambican Constitution.64 Article 220(1) establishes a 16-member 
JAC headed by the president of the Supreme Court.65 However, it is 
important to note that this is subject to article 220(3), which provides 
for the inclusion of judicial officers elected by their peers for purposes 
of considering matters concerning professional merit and disciplinary 
responsibility. For example, in 2024, five members were selected by 
their peers.66 The only difference that the 2004 Constitution introduced 
in relation to the composition of the JAC is the addition of one more 
seat in the commission for a member of the legislature.67 The JAC 
under the post-2004 constitutional regime is composed of the president 
and vice-president of the Supreme Court, two members appointed by 
the President, five members elected by Parliament according to the 

62	 K Malleson ‘The new judicial appointments commission in England and Wales’ in 
Malleson & Russell (n 37) 50.

63	 See judicial appointments commission consultation paper for New Zealand, www.
justice.govt.nz/publications/global-publications/a/ (accessed 26 March 2026). 

64	 The composition of the Judicial Council under the 1990 constitutional regime is 
established under art 9 of Statute of Judges Law 10/1991. The Council under the 
1990 constitutional regime was composed of the president and vice-president of 
the Supreme Court; two persons appointed by the president of which one had to be 
a judge; four members elected by Parliament and seven members of the judiciary 
elected by their peers.

65	 Art 221(2) Mozambican Constitution. It appears that Mozambique’s Judicial Council 
was heavily influenced by Portugal’s Judicial Council which consists of 17 members 
as follows; 7 judges elected by the judiciary, 1 judge nominated by the executive, 7 
non-judges nominated by Parliament, and the president of the Supreme Court.

66	 https://www.ts.gov.mz/membros-do-conselho-superior-da-magistratura-judicial-
tomam-posse-para-um-mandato-de-cinco-anos/ (accessed 19 March 2025).

67	 Art 9 Statute of Judges, Law 10/1991.
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principles of proportional representation, and seven members of the 
judiciary in different categories elected by their peers in terms of the 
Statute of Judges.68 The terms of the JAC members, with the exception 
of the president and vice-president of the Supreme Court, are limited to 
single periods of three years.69 

From the above JAC composition, it is clear the executive directly or 
indirectly appoints nine members of the JAC with the remainder of the 
members coming from the different categories of the judiciary career. 
While the five members appointed by Parliament do not necessarily 
owe allegiance to the executive, the reality is that the FRELIMO party 
has dominated Mozambique’s political landscape and is always assured 
of the majority of the five seats in the commission.70 Furthermore, 
vast powers are vested in the president of the Supreme Court, a 
direct executive appointee who also chairs the JAC.71 Concerns have 
been raised over the open association of the president of the Supreme 
Court with the ruling FRELIMO party, and this has cast doubt over the 
independence and impartiality of the commission’s deliberations in 
relation to the selection of judges.72 A recent study on the Mozambican 
justice sector concludes that perceptions abound that through the 
composition of its members, the JAC is closely linked to the executive.73 

Overall, the Mozambican JAC is composed of nine members 
drawn from the judiciary while the remaining seven members do not 
necessarily have to be legal practitioners. The bias in favour of judiciary 
is hardly surprising due to the influence of the civil law tradition which 
entrenches a judiciary career. Consequently, the interests of each of 
the various categories of judges are represented in the JAC. A related 
concern emanating from this state of affairs perhaps is the under-
representation of other key stakeholders, such as the legal profession 
and legal academia in the composition of the JAC. It augurs well for 
participatory democracy if the JAC is representative of key stakeholders 
in the justice delivery system. The input from such key stakeholders 
is important in determining the calibre of persons to be appointed as 
judges in the Mozambican superior courts.

68	 Arts 220(1) (a)-(e) Mozambican Constitution.
69	 Art 130 of Law 9/2007 as amended.
70	 As of July 2013, the five parliament members were constituted as follows: 3 

FRELIMO members and 2 RENAMO members. 
71	 Law 24/2007.
72	 Interviews with members of the Mozambican Bar Association and legal academics 

conducted in Maputo from 7-14 July 2013.
73	 See Afrimap ‘Mozambique: Justice sector and the rule of law’ 77, www.afrimap.

org/.../Mozambique%20Justice%20report%20(Eng).pdf‎ (accessed 17 November 
2013). A significant number of respondents interviewed clearly expressed a lack 
of confidence in the impartiality of the Council due to its membership connections 
with the ruling FRELIMO party.
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3.2.2   South Africa

On the other hand, the composition of the South African JAC is provided 
for in sections 178(1)(a) to (k) of the Constitution. The 23-member 
commission is composed of members of the judiciary, the legal 
profession, legal academia, politicians and presidential appointees.74 
However, when considering appointments to the High Court, the 
membership of the commission increases to 25 members due to the 
inclusion of the judge-president of the specific court where the vacancy 
would have arisen, and the premier of the province concerned.75 The 
South African JAC is a relatively large body that differs remarkably 
from the model imposed on all former British colonies in Africa, which 
gained independence after the 1960s.76 

As a product of a negotiated democratic transitional settlement, it 
is hardly surprising that the JAC’s composition is inclusive of as many 
interest groups as possible.77 An analysis of the JAC’s composition 
clearly points to a preponderance of lawyers compared to other interest 
groups. In fact, of the 23 members of the JAC, at least 15 members are 
qualified lawyers as the members of the legislature and those appointed 
by the President tend to have qualifications in law.78 Du Bois argues that 
the proportion of politicians and legal professionals on the JAC goes a 
long way towards precluding the Commission’s decision-making powers 
from being the exclusive domain of either political or professional 
interests.79 As one scholar observed, the composition of the South 
African JAC ‘shows how a carefully structured mechanism for judicial 
appointment can combine transparency and pluralism in a manner that 
may totally preclude all the negative aspects of executive interference, 
but could certainly limit the possibilities of such interference’.80 

74	 The South African Judicial Service Commission is composed of the chief justice; 
the president of the Supreme Court of Appeal; one judge-president; the Minister 
of Justice; two practising advocates nominated by the profession; two practising 
attorneys nominated by the profession; a member of the legal academia designated 
by teachers of law at South African universities; six members of the National 
Assembly, at least three of whom must be members of opposition parties represented 
in the Assembly; four members of the National Council of Provinces designated 
with a supporting vote of at least six provinces; and four presidential appointees 
designated by the President after consulting the leaders of all parties in the National 
Assembly. 

75	 Sec 178(1)(k) South African Constitution.
76	 See Corder (n 29) 261-262.
77	 As above.
78	 H Corder ‘Seeking social justice? Judicial independence and responsiveness in a 

changing South Africa’ in PH Russell & D O’Brien (eds) Judicial independence in the 
age of democracy: Critical perspectives from around the world (2001) 197.

79	 F du Bois ‘Judicial selection in post-apartheid South Africa’ in Malleson & Russell  
(n 37) 285.

80	 CM Fombad ‘Some perspectives on the prospects for judicial independence in post-
1990 African constitutions’ (2012) 16 The Denning Law Journal 39.
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Despite these progressive attributes, concerns have been raised over 
the South African JAC’s composition. Reservations have been expressed 
over the significant component of politicians or political appointees 
on the Commission.81 Particularly prominent is a general concern over 
a significant proportion of political input in the appointment of the 
commissioners compared to other issues, such as gender representation, 
on the JAC. In fact, 15 members of the JAC are politicians. The challenge 
of restricting the executive from influencing judicial appointments 
directly or indirectly through ‘decoys’ was aptly underscored by Gordon 
as follows:82

The domination of politicians and political appointees in the JSC has driven 
allegations that the judicial appointment process gives too much power to 
the executive and legislature and infringes on the separation of powers. 
Additionally, because the ANC currently controls the executive, the Nation-
al Assembly and the National Council of Provinces, it is possible that the 
ANC would have control over the appointment of a majority of the com-
missioners.

Notwithstanding the above reservations, the case of In re: Certification of 
the Constitution of the Republic of South Africa83 is instructive in relation 
to some of the criticisms of the composition of the JAC. It was contended 
in this case that Parliament and the executive were over-represented 
on the JAC.84 In dismissing this contention, the Constitutional Court 
unanimously held:85

The JSC contains a significant representation from the judiciary, the legal 
professions and political parties of the opposition. It participates in the 
appointment of the Chief Justice, the President of the Constitutional Court 
and the Constitutional Court judges, and it selects the judges of all other 
courts. As an institution it provides a broadly based selection panel for 
appointments to the judiciary and it provides a check and balance to the 
power of the executive to make such appointments. In the absence of any 
obligation to establish such a body, the fact that it could have been consti-
tuted differently, with greater representation being given to the legal pro-
fession and the judiciary, is irrelevant. Its composition was a political choice 
which has been made by the Constitutional Assembly within the framework 
of the Constitutional Principles. We cannot interfere with that decision, and 
in the circumstances the objection to section 178 must be rejected’

81	 ‘Zuma powers, JSC loading to stay – Radebe’ Legal Brief 30 May 2013. See also Van 
de Vyver (n 28) 125.

82	 Gordon (n 57) 50.
83	 1996 (4) SA 744 (CC).
84	 Z Motala & C Ramaphosa Constitutional law: Analysis and cases (2002) 79.
85	 In re: Certification of the Constitution of the Republic of South Africa 1996 (4) SA 744 

(CC) para 124.
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3.2.3   Zimbabwe

Moving on to the Zimbabwean position, it appears that the composition 
of the JAC entrenched in the 2013 Zimbabwean Constitution borrowed 
heavily from the South African Constitution. Section 189 of the 
Constitution establishes a 13-member JAC whose members’ tenure, 
with the exception of the ex officio members, is limited to single non-
renewable periods of six years.86 The Commission is made up of three 
types of members, namely, judges, lawyers and others chosen for their 
professional competences.87 It is not without any practical significance 
that the new Commission is a departure from the Commission in the 
repealed Lancaster House Constitution, which had six members directly 
or indirectly appointed by the executive.88 

It appears that the composition of the 2013 JAC was intended to 
represent a complete break with past judicial selection processes in 
which the JAC was not representative of key stakeholders in the justice 
delivery system and merely performed a perfunctory role of rubber-
stamping executive preferences. The JAC is composed of a minimum of 
ten members with legal qualifications, that is, five judges, five lawyers, 
one ex officio member and two lay persons.89 The above composition 
shows a careful balance between members of the judiciary, and those 
from the legal profession. Of critical importance is the fact that the 
composition of the JAC is now representative of the legal fraternity 
compared to the position under the former Constitution. The legal 
fraternity, which provides a significant pool of judicial candidates, is 
represented by three practising legal practitioners designated by the bar 
association. The legal academia is also represented in the JAC. Overall, 
such a composition might perhaps augur well for the assessment of 
judicial candidates as most of the Commission members are well placed 
to critically scrutinise the suitability or otherwise of potential judicial 
candidates.90 A logical analysis of this trend is that the composition and 
manner of appointing the JAC commissioners post-2013 is most likely 

86	 Sec 189(3) Zimbabwean Constitution.
87	 The Judicial Service Commission is composed of the chief justice, the deputy 

chief justice, the judge president of the High Court, one judge nominated by all 
the judges of the superior courts, the attorney-general, the chief magistrate, the 
chairperson of the Civil Service Commission, three legal practitioners of at least 
seven years’ experience nominated by the Law Society of Zimbabwe, a professor or 
senior lecturer of law, one person qualified as an auditor or public accountant and 
one person with at least seven years’ experience in human resources management.

88	 See JD van der Vyver ‘The judiciary in Zimbabwe’ in Van de Vijver (n 28) 246.
89	 Sec 189 Zimbabwean Constitution.
90	 G Manyatera & CM Fombad ‘An assessment of the judicial service commission 

in Zimbabwe’s new Constitution’ (2014) 47 Comparative and International Law 
Journal of Southern Africa 89. 
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to instil more confidence in the selection of judges compared to the 
previous regime of judicial selection.

A noticeable difference with the South African and Mozambican 
Commissions is the absence of politicians on the Zimbabwean JAC. While 
politicians indirectly appoint the ex officio members of the Commission, 
it is noteworthy in the Zimbabwean context that the Commission has 
been insulated theoretically from direct political influences, since the 
President only makes a single direct appointment.91 Further, only two 
JAC members owe their appointments indirectly to the President.92 This 
effectively implies that the President has a direct and indirect influence 
on 23 per cent of the JAC membership. In the premises, the possibility of 
caucusing to adopt common positions over particular judicial candidates 
is theoretically reduced. However, much depends on the integrity of the 
Commission members in discharging their constitutional mandate. 

4	 Points of convergence and departure with 
global practice

It is necessary at this point to determine the extent to which all three 
countries depart or converge from the emerging global trends in relation 
to the composition of judicial appointment commissions generally. As 
noted earlier, there are various typologies of the composition of judicial 
appointment commissions globally, but these generally tend to include 
stakeholders in the justice delivery system. The typologies vary from 
JACs dominated by judicial officers to mixed compositions constituted by 
executive appointees, members of the legislature and others appointed 
on professional grounds. It would appear that the composition of the 
commissions in South Africa and Zimbabwe, despite their varying sizes, 
is inclined more towards the emerging trends on the composition of 
judicial appointment commissions since the commissions are inclusive 
of key stakeholders in the justice delivery system. 

On the other hand, Mozambique is a complete departure from the 
South African and Zimbabwean positions in that its JAC is composed 
of mainly judges with the other members being personnel appointed 
by the President and the Assembly of the Republic. This departure 
is hardly surprising due to the entrenchment of the career judiciary 
in the Mozambican legal system coupled with its civil law tradition. 
Notwithstanding this, a recent emerging trend in Mozambique has been 
the inclusion of key stakeholders such as the bar association and legal 

91	 Sec 189(1)(f) Zimbabwean Constitution. For a contrast with the former constitution, 
see D Matyszak ‘Creating a compliant judiciary in Zimbabwe’ in Malleson & Russell 
(n 37) 334; Saller (n 58).

92	 These are the Chairperson of the Civil Service Commission and the Attorney-
General. See sec 89(e)-(g) of the Zimbabwean Constitution.
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academia via the ‘back door’ in the selection of judges, as will be shown 
in the following part. This observation on its own is evidence of the 
dichotomy that can exist between the law, on one hand, and the actual 
state practice, on the other.

5	 Judicial appointment commission procedures

5.1	 Mozambique

A notable peculiarity of the Mozambican judicial selection procedures 
relates to the JAC’s role in the selection of judges for the judiciary career 
as well as for the Supreme Court. Advancement through the judiciary 
career is through competitive examinations that are administered 
by the JAC.93 The Supreme Court and the Constitutional Council are 
different propositions in that they are open to candidates outside the 
judiciary who meet the requisite qualification criteria. It is in relation 
to the Supreme Court that the JAC plays an important role, which is 
more or less similar to the role played by the JAC’s in South Africa and 
Zimbabwe.

Article 225 of the Mozambican Constitution regulates the selection 
process for the judges of the Supreme Court. The President of the 
Republic appoints the president and vice-president of the Supreme 
Court after consultation with the JAC.94 Article 225(3) provides for the 
appointment of the rest of the Supreme Court judges in the following 
terms:

Judges of the Supreme Court shall be nominated by the President of the 
Republic on the recommendation of the Superior Council of the Judiciary, 
on the basis of their curricula, after a public tender open to judges and oth-
er national citizens of reputed merit, all of whom shall hold degrees in law 
and be in full possession of their civil and political rights.

Besides this constitutional provision, Law 9 of 2009, as amended, 
provides some rules on judicial selection, although it does not 
comprehensively clarify the specific substantive procedures to be 
followed by the JAC in selecting judges.95 Accordingly, the JAC has 
come up with its own procedures as a matter of practice in fulfilling 
its constitutional mandate. As a closed institution that is not subject to 
public scrutiny,96 the deliberations of the Commission are confidential 
and insights into how the judicial selection system operates were gained 
through interviews with stakeholders in the justice delivery system.97 

93	 Art 13 of Law 9/2007.
94	 Art 226(2) Mozambican Constitution.
95	 Law 7/2009.
96	 AfriMap (n 73) 81.
97	 Transcripts of interviews available on file with the author.
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The JAC convenes and selects a special panel made up of 
representatives of key stakeholders in the justice delivery system.98 
For example, the panel in 2011 was composed of two retired judges, a 
dean of a law faculty, the president of the bar association, the attorney-
general and the president of the Administrative Court.99 This panel 
was an ad hoc committee whose mandate was limited to the specific 
judicial vacancies it was intended to fill. Once selected, the members 
of the panel elect their own president at their first sitting. The panel 
thereafter advertises the judicial vacancies in the public media inviting 
applications. Upon receipt of the formal applications, the panel studies 
the applications and comes up with a shortlist which is then submitted 
to the JAC, which is at liberty to reject the shortlist. The shortlisted 
candidates are subsequently invited for interviews that are conducted 
by the panel. The candidates are scored on a scale of 0-20 and the 
final grading is published in the Government Gazette. The JAC thereafter 
proposes that the President make the appointments from the list 
submitted. It is important to note that the results of the interviews are 
valid for three years from the date of publication. What this means is 
that if a vacancy arises in the future and within the three-year period, 
the JAC simply nominates a candidate from the list of those already 
interviewed but not yet appointed to office.100 

Nevertheless, a number of observations can be made in respect 
of the Mozambican judicial selection process. It is worth noting that 
the above process was first implemented in 2011 and is the first post-
2004 experience of openness in the selection of Supreme Court judges. 
Judging from past experiences, the 2011 selection process represents a 
paradigm shift insofar as the openness and transparency of the process 
are concerned. This openness and transparency are evidenced by the 
public advertisement of vacancies as well as the publication of the 
shortlisted candidates and final results. Further, the JAC’s involvement 
of stakeholders such as the bar association and legal academia is worth 
noting in relation to opening the judicial selection process to stakeholder 
participation, albeit through the ‘back door’.101 A distinctive feature of 
the Mozambican judicial selection process is the publication of results 
for all judicial candidates. While the propriety of such publication is 
debatable, the most important element of this feature is the extent 
to which it goes in publicly disclosing the performance of the judicial 
candidates in the interviews. 

98	 The quorum for the Council is two-thirds of the total membership. See art 22 of the 
Statute of Judges.

99	 Interview with the vice-president of the Supreme Court who is also the deputy-
chairperson of the Judicial Council held in Maputo on 11 July 2013. 

100	 As above.
101	 These were sentiments from interactions with stakeholders in the justice delivery 

system in Mozambique.
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Despite these seemingly progressive aspects of the Mozambican 
judicial selection process, concerns have been raised on the independence 
of the judicial selection process from negative external influences.102 
First, the fact that the deliberations of the panel are in camera militates 
against the complete openness of the selection process. Second, while 
the use of a panel composed of stakeholders in the legal fraternity 
is commendable, it is important that information regarding the 
nomination of panel members be made publicly accessible. The secrecy 
of this process has been justified on the grounds that it avoids negative 
pressures on the panel members,103 but such secrecy casts doubt on the 
fairness of subsequent panel deliberations.104 In any event, the fact that 
the public does not know who the panel members are is not a strong 
safeguard against unwarranted external influences on panel members. 
In fact, making the panel public can have a positive impact with regard 
to accountability on the panel members’ part. 

While it can be argued that the JAC itself has the final say on the 
panel’s deliberations, the most critical aspects of judicial selection are 
performed by the panel. Consequently, there is a need to open the panel’s 
activities to public scrutiny so as to instil more public confidence in the 
fairness and impartiality of the whole judicial selection process. Overall, 
it is important, therefore, that the law clearly outlines the judicial 
selection process in detail in order to promote greater transparency on 
the part of the JAC. As the following discussions on the JAC procedures 
in South Africa and Zimbabwe will show, there is more to be gained 
from a process that is transparent and subject to public scrutiny. 

5.2	 South Africa

The South African Constitution, perhaps in principle, entrenches 
one of the most transparent judicial selection processes.105 Section 
174 of the South African Constitution provides for the appointment 
of judicial officers. To complement the constitutionally entrenched 
judicial selection process, Government Regulation R 423106 provides 
in detail the procedures to be followed by the JAC in the selection 
of the various categories of superior court judges. The Constitution 
makes a distinction between the appointment of the chief justice and 
the deputy chief justice, Constitutional Court judges, the president and 
deputy president of the Supreme Court of Appeal and the rest of the 

102	 Roundtable interview at the Mozambican Bar Association held on 7 July 2013.
103	 Interview with the vice-president of the Supreme Court who is also the deputy-

chairperson of the Judicial Council held in Maputo on 11 July 2013.
104	 Roundtable interview at the Mozambican Bar Association.
105	 CM Fombad ‘Some perspectives on the prospects for judicial independence in 

post-1990 African constitutions’ (2012) 16 The Denning Law Journal 38. See also 
Malleson (n 46) 36.

106	 Dated 27 March 2003.
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judges.107 However, these distinctions are hardly surprising considering 
the political significance of the apex court judges. 

The South African JAC’s procedure in the selection of judges can 
be summarised as follows: When a vacancy arises in the Constitutional 
Court, the chief justice informs the JAC of the vacancy. The Commission 
publicly announces the vacancy calling for nominations.108 Each of 
the nominations contains a letter of nomination that identifies the 
person making the nomination as well as the potential candidate’s 
written acceptance of the nomination, a detailed curriculum vitae of 
the candidate together with a completed questionnaire prepared by 
the Commission and any other relevant information.109 Subsequently, 
all members of the Commission are provided with a list of candidates 
nominated with an invitation to make additional nominations, and 
to inform the screening committee of the candidates, if any, they feel 
should be included on the shortlist of candidates to be interviewed.110 

The screening committee is composed of seven members 
representative of the Commission membership, and the input from 
the head of the court where a vacancy has arisen is important in 
this process.111 The screening committee prepares the final shortlist 
of the interviewees who have a real prospect of recommendation 
for appointment, which list is then submitted to the members of the 
Commission who can still propose further additions to the list.112 The 
shortlist is thereafter published, and distributed to various interested 
institutions such as the General Council of the Bar and various law 
societies calling for their input on the shortlisted candidates. The 
feedback from these institutions is distributed to all the members of 
the Commission.113 The Commission subsequently interviews all short-
listed candidates, and these interviews are open to the public and the 
media.114 On analysis, the South African JAC conducts its interviews 
in conformity with the constitutional framework governing judicial 
appointments.115

After the completion of the interviews, the Commission deliberates 
in camera and selects the candidate to be recommended for appointment 
by consensus and, in the absence of such consensus, by majority 

107	 Secs 174(3), (4) & (6) South African Constitution.
108	 Sec 2(b) Government Regulation 423 of 2003.
109	 Secs 2(c)(i)-(iv) Government Regulation 423 of 2003.
110	 Secs 2(d)(i)-(ii) Government Regulation 423 of 2003.
111	 Interview with JSC Secretariat.
112	 Secs 2(f)(i)-(iii).
113	 Secs 2(g)-(h).
114	 Secs 2(i)-(j).
115	 JSC October 2025 Candidates, https://www.judgesmatter.co.za/jsc-interviews/jsc-

october-2025-candidates/ (accessed 19 March 2025).
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vote.116 The final stage of the process involves publication of the names 
of candidates recommended for appointment as well as advising the 
President of the candidates selected with reasons therefor.117 The above 
procedures are followed in the selection of Supreme Court of Appeal, 
High Court and specialised court judges. However, the regulations do 
not require the JAC to give reasons for its recommendations.118

The Commission has justified the deliberations in camera on the 
basis of confidentiality on two grounds. First, non-disclosure enables the 
commissioners to have frank and robust debate around the suitability of 
candidates. Second, it protects the integrity and dignity of the candidates 
without impeding or undermining the ability of the commissioners to 
submit them to robust assessment.119 It is worth noting at this juncture 
that the failure by the JAC to provide reasons for recommending or not 
recommending candidates for judicial appointment has been challenged 
in court. In The Helen Suzman Foundation v The Judicial Service 
Commission & Others,120 the Commission’s non-disclosure of reasons as 
well as making public the post-interview deliberations transcript was 
challenged. However, the High Court dismissed the challenge on the 
strength of comparative JAC practices in other jurisdictions. 

Notwithstanding the above issues, a number of observations can be 
made in respect of the South African judicial selection process. First, 
the process generally promotes openness and transparency in judicial 
selection. Second, the use of public nominations, open interviews and 
input from stakeholders such as the bar associations and civil society 
fosters the prospects for an independent judiciary through the judicial 
selection process. Despite being generally touted as a progressive 
judicial selection process, concerns have, however, been raised over the 
lack of clear standards for assessing the suitability and competence of 
potential candidates, especially taking into account the transformation 
imperatives.121 

It is apparent from the constitutional text that the Constitution 
uses obscure language on its judicial selection criteria, which then 
opens these criteria to various interpretive evaluations.122 It is hardly 
surprising that the South African constitutional text on judicial selection 
has been the subject of rigorous public debate. These debates emanate 

116	 Secs 2(k)-(l).
117	 Secs 2(m)-(o).
118	 Sec 3(l).
119	 http://www.politicsweb.co.za/politicsweb/view/politicsweb/en/page71654? 

oid=670774&sn=Detail (accessed 6 August 2014). See also the previous discussion 
on the Mozambican JAC procedures for a contrast in ideology. 

120	 HC 8647/13 (WCD).
121	 Gordon (n 57) 50. See also Courting Justice ‘Judicial selection process’, http://

www.courtingjustice.com/JudicialSelection.html (accessed 6 August 2014).
122	 S Cowen ‘Judicial selection in South Africa’ 10, www.dgru.uct.ac.za/print/.../

researchreports/ (accessed 6 August 2014).
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from the attempt at constructing what an ‘appropriately qualified’ and 
‘fit and proper person’ means.123 In a recent study, Cowen argues for 
a broader interpretation of an ‘appropriately qualified person’, which 
refers not only to academic legal qualifications but also to legal skill 
and experience.124 Furthermore, the ‘fit and proper person’ requirement 
is given meaning by an assessment of the express constitutional 
requirements of independence, impartiality and fairness, integrity, 
judicial temperament and commitment to constitutional values.125 The 
extent to which each of these values holds sway over others is debatable 
considering the little guidance the constitutional text provides in 
interpreting these criteria. In light of these observations, it cannot be 
stated with certainty what the term ‘fit and proper person’ means. As 
Cowen observes, there is no correct way to categorise the qualities that 
relate to fitness and propriety for judicial office.126

The bias of the JAC in favour of persons who have served as 
acting judges, while having its advantages, tends to be discriminatory 
against members of the legal profession who would not have had the 
opportunity to act as judges.127 As the following part will demonstrate, 
the Minister of Justice determines who is appointed as acting judge. This 
aspect of the judicial selection process only serves to fuel perceptions 
that background political Gerry-mandering plays an important part in 
the judicial selection process.128 

Furthermore, the South African constitutional goal of transformation 
of the judiciary has inevitably been the source of much controversy.129 
While the JAC has in practice equated merit and transformation in 
judicial selection, the constitutional text, however, does not support such 
an interpretation.130 In fact, the constitutional text appears to provide 
for a two-step process in judicial selection. The first is a determination 
of whether a candidate is ‘appropriately qualified’ and a ‘fit and 
proper’ person to hold judicial office. Once that hurdle is overcome, 
the second step is a determination of whether the transformation goals 
are enhanced by a particular judicial appointment.131 The JAC has also 
been criticised as having a built-in bias in practice, which has resulted 

123	 Sec 174(1) South African Constitution.
124	 Cowen (n 122) 21.
125	 Cowen (n 122) 34; Van der Vyver (n 88) 122. See also S v Makwanyane & Another 

1995 (3) SA 391 (CC); Shabalala v Attorney General, Transvaal 1996 (1) SA 741 
para 25.

126	 Cowen (n 122) 34.
127	 See later discussion on acting judicial appointments.
128	 Gordon (n 57) 50.
129	 ‘JSC told to come clean on white judges’ Legal Brief 8 April 2013. See also ‘Why 

the JSC rejected Gauntlett’ Legal Brief 7 November 2013; ‘Race and transformation 
dominate JSC hearing’ Legal Brief 17 October 2012.

130	 ‘Judges’ appointments not all about merit – CJ’ Legal Brief 10 April 2013.
131	 ‘Smuts strikes back’ Legal Brief 22 April 2013.
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in it overlooking meritorious candidates under the pretext of advancing 
the transformation of the judiciary.132 While judicial transformation 
is a necessity in the South African socio-political context in light of 
the discussion in the previous part, it is also equally important that 
these transformative goals be achieved in an objective manner without 
necessarily overlooking merit as a pre-requisite.

Important insights into the JAC’s judicial selection processes can 
be gleaned from the case of Cape Bar Council v The Judicial Service 
Commission & Others.133 The case concerned the validity of proceedings 
of the JAC at its meeting of 12 April 2011 when it convened to interview 
and select candidates for three vacancies that had arisen on the 
Western Cape High Court. The JAC shortlisted seven candidates and 
interviewed them for the vacancies. Subsequently, only one candidate 
was recommended for appointment, with the remaining two vacancies 
remaining open. This case is highly significant in relation to the voting 
procedures of the JAC. The voting procedure employed by the JAC was 
that each member had one vote per vacancy and not per candidate. Since 
there were three vacancies in this case, it meant that each member had 
three votes in total to cast in respect of the selection of candidates for 
the Western Cape High Court.134 The Western Cape High Court found 
the voting procedure, which subsequently denied the interviewees the 
chance of being appointed, was arbitrary and irrational, and invalidated 
the proceedings.135 Koen J stated:136

Simply advancing as justification that the remaining two vacancies were 
not filled because none of the unsuccessful candidates were able to achieve 
the required majority, where the voting procedure adopted resulted in the 
failure to obtain such majority because votes per vacancy were spread over 
more candidates than the number of vacancies for which they compete, 
was irrational and failed to provide the opportunity to the majority of the 
members of the JSC to make a decision.

The critical point that the Court made in respect of the voting procedure 
adopted was that spreading the votes over seven candidates when there 
were three vacancies was prejudicial to the judicial candidates. Where 
the votes are evenly spread among the candidates, it meant that none 
of the candidates would get the requisite majority vote. Perhaps the 

132	 ‘Former judge president backs JSC on transformation’ Legal Brief 18 April 2013.
133	 The Supreme Court of Appeal subsequently confirmed the High Court decision 

(Judicial Service Commission and Another v Cape Bar Council and Another (818/2011) 
[2012] ZASCA 115; 2012 (11) BCLR 1239 (SCA); 2013 (1) SA 170 (SCA); [2013] 1 
All SA 40 (SCA) (14 September 2012)).

134	 Cape Bar Council (n 133) para 133.
135	 Cape Bar Council (n 133) para 145. In its opposing papers, the JSC had said that 

it could not give reasons why the unsuccessful candidates were not selected, other 
than that they did not secure the required majority vote. 

136	 Cape Bar Council (n 133) para 141.
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most significant aspect of this judgment relates to the fact that the JAC’s 
proceedings are not beyond scrutiny, and this promotes greater public 
accountability in its deliberations.

5.3	 Zimbabwe

Moving on to the Zimbabwean position, it appears that the Zimbabwean 
JAC and its judicial selection procedures have been heavily influenced 
by the South African approach. Unlike the former Commission under 
the Lancaster House Constitution, whose selection processes were 
shrouded in secrecy,137 the judicial selection procedures for the 2013 
JAC are constitutionally entrenched in detail. Section 180 of the 
Zimbabwean Constitution governs the selection procedures for all 
judges of the superior courts as follows: In the event of a vacancy, the 
JAC is constitutionally obliged to advertise the position inviting the 
President and the public to make nominations.138 The JAC subsequently 
conducts public interviews and submits a list of three nominees for a 
single vacancy from which list the President makes the appointment.139 
If the President considers that none of the nominees submitted to them is 
suitable for judicial appointment, the JAC is obliged to submit a further 
list of three qualified persons, and the President has to appoint one of 
the nominees submitted.140 For instance, the Labour Court in Zimbabwe 
appointed judges through a competitive interview process in terms of 
section 180 of the Constitution.141Section 180 was amended in 2021 
and the effect of the amendment was to eliminate public interviews for 
judges seeking elevation to an upper court. These judges are appointed 
by the President acting on the recommendation of the JAC.142 

The Zimbabwean Constitution directs that judicial appointments 
must reflect broadly the diversity and gender composition of Zimbabwe.143 
Section 17 of the Constitution highlights the need for gender balance 
in all institutions. A 2024 report shows an increase of female judges 
close to 50 per cent.144 While it is not clear how this constitutional 
goal in respect of judicial selection can be met in practice, important 
lessons on diversity and gender transformation can be gleaned from the 
manner in which the South African JAC has had to grapple with judicial 

137	 Madhuku (n 40) 345.
138	 Sec 180(4) Zimbabwean Constitution.
139	 Secs 180(2)(c)-(d) Zimbabwean Constitution.
140	 Sec 180(3) Zimbabwean Constitution.
141	 General Notice 1289 of 2025; Court Watch 3/2025, https://www.veritaszim.net/

node/7427 (accessed 6 August 2014).
142	 Clause 4(a) of the Amendment.
143	 Sec 184.
144	 Court Watch 7 of 2024, https://www.veritaszim.net/node/7071 (accessed  

19 March 2025).
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transformation issues.145 The critical lesson is the extent to which ‘merit’ 
in judicial selection can be overridden by transformative goals and 
considerations. While judicial transformation is a major theme in the 
South African context more than it is in Zimbabwe due to the different 
historical contexts, it remains to be seen how the Zimbabwean JAC will 
implement these transformation goals in practice. 

It is apparent that the judicial selection procedures entrenched in the 
Zimbabwean Constitution are intended to ensure greater transparency 
and accountability in the selection of judges. This is underscored by 
the fact that the JAC is constitutionally required to conduct its business 
in a just, fair and transparent manner.146 The 2013 judicial selection 
process represents a paradigm shift insofar as the legal culture of 
judicial selection is concerned. The extent to which the judicial 
selection process will achieve its constitutional promise will depend on 
how these constitutional provisions will be implemented in practice. 
Theoretically, the new judicial selection procedures will go a long way 
towards enhancing public confidence in the selection of judges as the 
processes are now subject to public scrutiny. 

It augurs well for a participatory democracy to have as many 
stakeholders as possible in the justice delivery system having an input 
in the processes leading to the appointment of judges. Since the JAC is 
empowered to make regulations to govern its procedures,147 there is a 
clear need to go beyond the constitutional text and clarify the judicial 
selection processes in detail in subsidiary legislation. Such legislation 
needs to address limitations on executive influences, as well as setting 
safeguards on objective selection criteria and transparent processes. 
Just like the South African process, there is a need to clarify some 
issues. These include determining how public the interview proceedings 
are, clarity in respect of the deliberations of the JAC, and whether 
or not they are held in camera.148 While it is too early to judge the 
Zimbabwean process as compared to its counterparts, important lessons 
can be taken from the issues with which the South African process has 
had to grapple. These lessons will then inform the salient details of the 

145	 See generally P Andrews ‘The South African judicial appointments process’ (2006) 
44 Osgoode Hall Law Journal 565; M Wesson & M du Plessis ‘Fifteen years on: 
Central issues relating to the transformation of the South African judiciary’ (2008) 
24 South African Journal on Human Rights 187; Gordon (n 57); Corder (n 59).

146	 Sec 191 Zimbabwean Constitution.
147	 Sec 190(3) Zimbabwean Constitution.
148	 As of January 2014, the JSC had not yet been constituted in terms of the 2013 

Constitution and, accordingly, no appointments had been made in terms of the new 
judicial selection mechanisms.
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JAC’s procedures, which will be incorporated into the JAC regulations 
on judicial selection.

5.4	 Revelations arising out of the comparison

A comparison of the judicial selection features in all three countries 
reveals some important points. First, all three countries publicly 
advertise judicial vacancies. The Mozambican and South African 
Commissions utilise panels to shortlist judicial candidates. The major 
point of departure between the Mozambican and South African 
processes is that the one of Mozambique uses a panel composed of 
members who are not part of the JAC to shortlist candidates, while the 
South African process utilises a screening committee composed of JAC 
members. The Zimbabwean experience has been to screen candidates 
through a pre-interview process, and this exercise is administered by 
the JAC. Second, the South African and Zimbabwean Commissions 
utilise public interviews in judicial selection unlike the Mozambican JAC 
whose proceedings are in camera. The use of public interviews by the 
South African and Zimbabwean Commissions perhaps is the strongest 
claim to openness by any system of judicial selection.149 Moreover, the 
use of public interviews by the South African process has significantly 
improved the quality of information about potential candidates, thereby 
enhancing the prospects of appointing the best candidates for judicial 
office.150 For example, institutions such as the Democratic Governance 
and Rights Unit (DGRU) provide useful background information on 
judicial candidates. This information greatly assists the JAC and the 
public at large in appreciating the judicial philosophy of each candidate.

It is critical to note that while the pre-interview and the post-
interview deliberations take place in camera in South Africa and 
Zimbabwe, the JAC procedures in these two countries are generally 
more transparent than the Mozambican JAC procedures, which are 
completely ‘behind closed doors’. 

By their nature, public interviews are a medium for promoting the 
openness and transparency of the judicial selection process. A distinctive 
feature of the Mozambican judicial selection process is the publication 
of the judicial candidates’ performance in the interviews compared to 
South Africa and Zimbabwe. While the propriety of such publication is 
debatable, it can be argued that the Mozambican process has gone a 
step further than its counterparts in promoting the transparency of the 
judicial selection process. However, the absence of scrutiny via public 
interviews leaves room for executive influence even where final results 
are published. Therefore, it is more plausible to argue that Mozambique 

149	 Malleson (n 46) 43-48.
150	 Malleson (n 46) 44.
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has achieved partially advanced transparency by publishing the 
performance of judicial candidates. 

An equally important factor impacting on the calibre of judges 
appointed to the superior courts are conditions of service. It appears 
that the Zimbabwean system has not been conducive enough to attract 
senior lawyers to the bench. According to a former JAC commissioner:151 

The main problem is that our senior lawyers are not interested in the bench 
because of the poor conditions of service on the bench. The economic situa-
tion has had an impact on the recruitment of competent lawyers as judges, 
hence the reliance on appointing regional magistrates to the higher courts 
which is seen as a promotion rather than a downgrade.

South Africa, on the other hand, represents a complete departure from 
the Zimbabwean position outlined above. It appears that the failure 
to attract senior lawyers in the South African system has more to do 
with the judicial selection processes themselves rather than purely 
financial matters. This problem was aptly underscored by one expert 
as follows:152

The selection process can make good judges look bad due to unequal 
treatment of candidates during the interview process. Candidates are not 
subjected to the same rigorous questioning. There is no doubt that good 
candidates are deterred from putting in their names. There is a general 
decrease in applicants in the top courts, for example the Constitutional 
Court between 2009-2013. Last interviews were postponed due to lack of 
candidates.

Lastly, it is important to note that all three countries provide for judicial 
review mechanisms of the judicial selection process. A prospective 
judicial candidate aggrieved with the selection process can approach 
the courts for a remedy. As shown in the South African case of Cape 
Bar Council v The Judicial Service Commission & Others,153 judicial 
review mechanisms are an important safeguard insofar as making the 
JAC accountable in its processes. The fact that the courts can scrutinise 
the JAC processes guarantees to some extent that the Commissions 
discharge their constitutional mandates in a fair and impartial manner. 
It must be noted, however, that making the JAC accountable requires 
a strong and well-resourced civil society such as that of South Africa, 
compared to Mozambique and Zimbabwe.

151	 Interview with former Zimbabwean JSC commissioner.
152	 Interview with Chris Oxtoby, DGRU senior researcher.
153	 [2012] 2 All SA 143 (WCC).
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6	 Conclusion

The preceding discussions emphasised the importance of a clear 
constitutional and legislative framework for the selection of superior 
court judges. Paramount to this is the constitutional entrenchment of 
judicial appointment commissions, which play a key role in judicial 
selection. The powers and competences of JACs need to be clearly spelt 
out in the constitutional text in order to safeguard them from unwarranted 
external pressures. This can be guaranteed by placing mechanisms to 
limit external discretionary influence and strengthening the decision-
making authority of the JAC. The constitutional entrenchment of 
JACs necessarily brings into perspective three important attributes 
characteristic of JACs generally. These are the status that is given to 
the Commission within the constitutional matrix, the composition 
and appointment of JAC members and the procedures utilised in the 
selection of judges. These elements are important in determining the 
extent to which a judicial selection process can be expected to produce 
a meritorious and politically independent bench. 

An important point emerging is that the South African and 
Zimbabwean Commissions are more representative of stakeholders 
in the justice delivery system compared to the Mozambican JAC. It 
has been observed that the Mozambican JAC is closely linked to the 
executive, a situation that is undesirable for the impartiality of its 
judicial selection process. The composition of the South African and 
Zimbabwean Commissions is consistent with emerging global trends 
in the composition of judicial appointment commissions. On the other 
hand, it appears that the Mozambican judicial selection process places 
more emphasis on accountability at the expense of independence at the 
appointments stage compared to the South African and Zimbabwean 
processes.

Overall, the underpinning political cultures in all three countries 
correlate with the degree of influence by the executive in the judicial 
selection process. It is clear that all three systems of judicial selection, by 
their nature, are designed to insulate the functions of judicial selection 
from the political domain. The critical point is the extent to which each 
country puts in place mechanisms that limit the possibilities of pure 
political appointments. While there are other factors that impact on 
the calibre of judges appointed, such as the conditions of service, it is 
important to underscore the fact that political considerations and legal 
practice experience have remained dominant influences on judicial 
selection processes in all three countries. 

The analysis underscored the fact that there are no judicial 
selection blueprints. In fact, no mechanism of judicial selection can be 
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evaluated in the abstract without having regard to the performance of 
alternatives.154 The preceding discussions have demonstrated that each 
of the three systems of judicial selection has its own relative strengths 
and weaknesses. The critical point to emerge from the data analysis 
is that all three judicial selection systems share more or less similar 
concerns in the mechanisms of judicial selection from a stakeholder 
perspective. These common concerns invariably become important in 
informing the policy choices for any law reform agenda, as the 2013 
Zimbabwean constitutional reform experience demonstrates. 

154	 See R Gunderson ‘Merit selection: The report and appraisal of a participant observer’ 
(1979) 10 Pacific Law Journal 683.
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