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Abstract: The persistence of the colonial Anglophone-Francophone constitutional
divide echoes the institutional mimicking, and corresponding lack of systemic
adaptation and indigenisation that continues to characterise constitutional
imagination and institutional architecture in Africa. This contribution analyses
enduring patterns of distinct conceptions and constitutional architecture
in Francophone and Anglophone African realms, particularly contrasting
the ‘minimalism’ in Francophone African constitutional design with the
‘maximalism’ in Anglophone constitutionalism. The contribution then calls for
innovative systems befitting each country’s realities. It particularly discusses
the idea of winner-takes-all politics as the key framework to understand and
address Africa’s political ills, including recurrent conflict and instability as well
as questionable legitimacy and effectiveness of state and government. The
contribution finally invites the consideration of an inclusive, post-majoritarian,
and potentially post-liberal democratic arrangement as crucial not only to
reduce winner-takes-all politics, but also to encourage stable and effective
governance and potentially secure genuine claims of sovereignty.
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1 Introduction

Political communities and states, like individuals, are in continuous
interaction with and learn from one another, including in how they
organise their political and constitutional institutions. Such organic
exchanges are not only necessary and unavoidable, but also desirable in
promoting experimentation, adaptation and progress towards legitimate
and effective governance. Writing on the growing decolonisation
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discourse, Modiri noted that ‘the work of building a liberated African
future would be intercultural, borrowing as needed from the best of
Western and Eastern cultures suitably adapted to the African context’,
but also calls for resisting and recovering from a ‘superficial or artificial
mimicry [of other cultures] with no social roots’.! The decolonisation
discourse, at its heart, is not against cross-fertilisation of ideas, but
rather its one-sidedness, and particularly its imposition where standards
of the ‘good’ are constantly (re)produced and systematically imposed
on others,? so much so that it is internalised even among the elites
of the permanent recipients of ideas that they subconsciously look for
foreign reference points in attributing qualitative values to their ideas
and initiatives. For it to be legitimate, the interaction and learning must
be well-rounded, flowing in all directions.® It must operate through
open mechanisms of dialogue, with all communities offering and
receiving wisdom from all others in a fair, and not simply free, market
of ideas. This is why Morrison warned writers of non-European origin
against letting the European (‘Caucasian’) gaze dictate how they tell
their stories.*

In the field of constitutionalism, African constitutions did not have
a particularly illustrious origin, nor experience.® In the former British
colonies, the first post-independence constitutions were generally
adopted under the auspices of colonial authorities, often as acts of
the British Parliament, and inspired by and significantly replicating
British political thought and structures. Even when these countries
subsequently abandoned the independence constitutions and adopted
new constitutions — from Ghana to Kenya and The Gambia to Malawi
— they often went for the worst versions of American presidentialism,
centred on powerful presidents and without the attendant checks and

1 J Modiri ‘Narrating constitutional dis/order in post-1994 South Africa: A critical
response to Theunis Roux’ (2024) 57 World Comparative Law 82, 91, noting that
anticolonial traditions reject foreign domination, not foreign influence.

2 Modiri (n 1) 90, deriding ‘a liberal civilisational conceit that views Western culture
as the normative benchmark, as the unmarked master-culture, against which other
cultures come to be positioned as backward, savage and underdeveloped and hence
dubious sources of modern social organisation’. See also E Delaney ‘Mapping power:
Constitutionalism and its colonial legacy’ in M Khosla & VC Jackson (eds) Redefining
comparative constitutional law: Essays for Mark Tushnet (2024) 385.

3 AK Abebe ‘Constitutional innovations: Tackling incumbency advantage/abuse’
Guest Editorial (2021) 19 International Journal of Constitutional Law 385.

4 T Morrison ‘On writing without the “white gaze” (2020) American Masters PBS,
https://www.pbs.org/wnet/americanmasters/toni-morrison-on-writing-without-
the-white-gaze/14874/ (accessed 4 February 2025).

5 See, however, the Manden Charter from the 13th century, which is seen as one of
the oldest constitutions in the world, and governed parts of what are today Guinea
and Mali, https://ich.unesco.org/en/RL/manden-charter-proclaimed-in-kurukan-
fuga-00290 (accessed 31 October 2025).
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balances to necessitate regular deliberation.® Where the artifacts of
formal checks and balances were established, the overbearing presidents
and their loyal followers in parliament ensured both centralisation
and personalisation of power, while judiciaries were either coopted or
cowed. In Francophone Africa, as well, the conceptual foundations and
institutional architecture of the post-independence constitutions largely
reflected the French Fifth Republic that Charles de Gaulle pursued.

The British, American and French Constitutions were adopted and
evolved in their own particular political, social and economic realities,
and they have been occasionally formally adapted as the conditions
changed. These realities, as well as their historical evolution, did
not obtain, and still do not obtain, in many African contexts. While
the pre-independence and immediate post-independence period
was often dominated by a desire for African self-determination,’ the
constitutional and institutional architectures were largely framed on
British/American/French arrangements. Interestingly, even in copying,
the quite unique and arguably more inclusive and legitimate democratic
systems of continental Europe were largely ignored. In most continental
Western European systems, partly due to deliberate institutional design,
governments are rarely dominated by a single party and were instead
characterised by the inclusion of a coalition of various political parties,
ensuring continuous dialogue among parties. In the United Kingdom
(UK), the United States (US) and even France, in contrast, governments
were characterised by two main parties, which governed alternately at
different intervals.

In view of the conditions in which most Africans find themselves,
African constitutions and democratic visions must seek to be
transformational.® This requires the use of constitutional structures
as catalysts to transform structures of social, political and economic
inequities, ensuring public decision making based on the common
interest/good, and promoting a culture of public justification for the
exercise of power.” African constitutional ambitions must, of necessity,
have a transformational agenda, beyond organising the structures of

6 C Fombad ‘Taming executive authoritarianism in Africa: Some reflections on current
trends in horizontal and vertical accountability’ (2020) 12 Hague Journal of the Rule
of Law 61-91; BO Nwabueze Presidentialism in Commonwealth Africa (1974).

7 EP Skinner ‘African political cultures and the problems of government’ (1998) 2
African Studies Quarterly 17, 18, noting that independence leaders were primarily
interested in ‘independence’, ‘national integration’ and ‘modernisation’.

8 On the idea of transformative constitutionalism, see K Klare ‘Legal culture and
transformative constitutionalism’ (1998) 14 South African Journal on Human Rights
146; P Langa ‘Transformative constitutionalism’ (2006) 17 Stellenbosch Law Review
1; E Kibet & C Fombad ‘Transformative constitutionalism and the adjudication of
constitutional rights in Africa’ (2017) 17 African Human Rights Law Journal 340;
M Hailbronner ‘Transformative constitutionalism: Not only in the Global South’
(2017) 65 American Journal of Comparative Law 527-565.

9 On the importance of a culture of justification, see Klare (n 8).
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government. Nevertheless, the extent to which this has been the case
leaves much to be desired.

This contribution discusses the inherited colonial conceptions
of popular sovereignty, state, government and constitution that
continue to underlie both the discourse and design of constitutional
institutions. These differences in conception continue to divide the
Anglophone and Francophone African constitutional imagination and
experience, even as each colonial sphere also shows some institutional
divergences. The persistence of these differences between the two
spheres attests to the failed, or at least incomplete, process of self-
determination. Arguably, the non-African origins of the imaginations
and institutional architecture has contributed to a situation where the
formal exercise of power must contend with, and sometimes virtually
be replaced by, informal governance structures, often characterised by
(neo)patrimonialism.!® The decolonisation of these imaginations and,
therefore, the adoption of appropriate conceptions and mechanisms
founded on African experiences and visions, can benefit from an
understanding of the distinct inspirations and assumptions underlying
differences in constitutional architecture between Francophone and
Anglophone African countries.

In view of the above, this contribution first outlines in broad strokes
the key differences between Francophone and Anglophone imaginations
about popular sovereignty, the state, government and constitution.
The contribution then argues that the emergence of genuinely African
constitutional and democratic systems requires the transformation of
the divide. In particular, African constitutional systems must respond
to specific socio-political dynamics and ills affecting the continent,
notably, the prevalence of winner-takes-all politics, which arguably is at
the heart of do-or-die political and electoral contests, where rigging and
even violence prevail, as well as corruption and state ineffectiveness
to deliver basic services and pursue transformational agendas. Hyper-
presidentialism and winner-takes-all politics are ‘not epiphenomenal’,
but rather ‘creatures of formal law’.!! Addressing these challenges,
this contribution argues, requires understanding their historical,
constitutional and legal roots and building mechanisms towards
inclusive democratic frameworks, in particular through the mandating

10 On patronage politics in Africa, see PP Ekeh ‘Colonialism and the two publics
in Africa: A theoretical statement’ (1975) 17 Comparative Studies in Society and
History 91-112; I Tylor African politics: A very short introduction (2018) ch 4.

11 M Akech ‘Constraining government power in Africa’ (2011) 22 Journal of Democracy
97, 106. See also C Fombad ‘Reversing the surging tide towards authoritarian
democracy in Africa’ in C Fombad and N Steytler (eds) Democracy, elections and
constitutionalism in Africa (2021) 463-517; B Gueye ‘Le mandat unique: un mandat
pour le président de la République en Afrique’ SenePlus, 10 May 2016, https://www.
seneplus.com/politique/un-mandat-pour-le-president-de-la-republique-en-afrique
(accessed 7 February 2025).
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of cabinets that include all major political formations. Such efforts can
help launch a genuinely African process of self-determination, and
narrow differences across the colonial realms.

2 The Anglophone-Francophone divide

This part briefly discusses distinct imaginations in Francophone and
Anglophone countries on crucial aspects of the ideas of popular
sovereignty, people and state, government, constitution, and the
implications to both the process of making/changing and the substance
of constitutions. In general, it appears that the ideas tend to be more
absolute/radical in Francophone than in Anglophone countries, also
affecting the idea of constitutional continuity and breaks. The patterns
in thinking and practice reveal the endurance of colonial influence,
calling for genuine reflection to identify thought systems and to design
processes and institutional architectures to build both legitimate and
effective state and government schemes.

2.1 Conceptions of popular sovereignty (constituent
power)

Popular sovereignty is a stated primary political ideal in virtually all
countries across Africa, perhaps with the exception of the last absolute
monarchy on the continent, Eswatini (formerly Swaziland).!? The
principle implies that the people are the source of political power who
collectively create, sustain and transform the modes of operation of
the constitutional framework and the institutions established under it.
The idea of popular sovereignty is connected with conceptions of the
general will and the social contract where the structure and authority of
government as well as the validity of its laws depend on the consent of
the people. While the composition of those regarded as active members
of the people has flowed and ebbed over time, today the idea of political
equality in the sense of the right to vote means that it in principle
includes all adult citizens. The right to vote is part of the right to political
participation, which has a wide spectrum and increasingly includes
mechanisms for the participation of those who cannot ordinarily legally
vote, such as children, prisoners and non-citizens.

While Anglophone and Francophone countries display largely
comparable conceptions of popular sovereignty, they show some
variations in terms of how the people are expected to legitimately
express themselves in the form of the ‘constituent power’, particularly

12 The 2005 Eswatini Constitution does not specifically recognise popular sovereignty,
but recognises the sovereignty of the state. See C Fombad ‘The Swaziland
Constitution of 2005: Can absolutism be reconciled with modern constitutionalism?’
(2007) 23 South African Journal on Human Rights 93-115.
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from the perspective of the idea of its constitutional contours and legal
continuity. In Anglophone African countries, the constituent power is
considered to have been expressed in the form of constitutions, and
such constitutions are considered capable of ordering subsequent
exercises of the constituent power through amendment procedures.
Accordingly, constitutional changes, even of a fundamental nature, are
expected to be made following established constitutional amendment
procedures. Therefore, there is also an emphasis on legal and
constitutional continuity. Short of revolution and complete overthrow
of the legal order, which are exceptional, changes are expected to occur,
and incumbent leaders tend to seek change, through the constitutional
mechanisms.

The idea of legal continuity is perhaps best expressed in
the manner through which the South African Constitution was
established. Despite the morally unacceptable apartheid regime, the
African National Congress (ANC) agreed to follow legally prescribed
processes to replace the apartheid system with one based on dignity
and equality. As such, the political agreements between the ANC and
the apartheid government were officially and formally adopted by the
apartheid government, paving the way for the adoption of an interim
Constitution, which outlined the structure of the interim government
and the process of adopting a new Constitution — the constitution-
making body was deliberately called a constitutional assembly and not a
constituent assembly. In fact, the focus on legal continuity'® was so fierce
that the draft Constitution needed to be ‘certified’ by the Constitutional
Court, established in the 1993 interim Constitution, to ensure the
compliance of the new Constitution with in the interim Constitution.
Legal continuity through the certification process ensured confidence
that the political deal that preceded the transition was secure. Similarly,
after the 2007 electoral violence in Kenya, the protagonists agreed on
a process of constitutional reform, which was then adopted through
formal mechanisms and inserted into the then Constitution. There was
no attempt to simply discard the old constitutional framework and
pursue the making of a new Constitution.*

13 For a critique of the legal continuity, and in particular, the failure to disrupt the
fundamental foundations of the apartheid ways of thinking and structures, see
Modiri (n 1) 88, noting that ‘South African post-1994 constitutional order remains
historically and symbolically bound to the will of the conqueror’.

14  Note that in a 2004 decision, the Kenyan High Court — in Timothy M Njoya & 6 Others
v Attorney General & 3 Others [2004] KEHC 2645 (KLR) — ruled that any attempt
to effect a wholesale constitutional change required a referendum. That decision
provided the basis for a constitutional amendment that required a referendum for
the adoption of a new constitution in 2005 and then in 2010. In South Africa, as
well, the 1993 interim Constitution provided that, if there was no 2/3 majority
support in the National Assembly for the new constitution, a referendum would be
held. The required majority was achieved and a referendum was not necessary.
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In Francophone countries, by contrast, the constitutional framework
is simultaneously seen as both an expression of the constituent power
at the time of its adoption, and amenable to being overridden by
subsequent exercises of constituent power. French conceptions make a
distinction between the idea of the ‘initial/original’ constituent power,
which establishes the constitution and government institutions, and the
‘derivative’ constituent power.!> The exercise of a new and emerging
constituent power is assumed unregulatable, and cannot therefore be
ordered, let alone constrained, by the constituent power that adopted
an earlier constitution.!® The derivative power must be exercised within
the contours of the constitutional framework. Indeed, Constitutional
Courts in Benin (2006, 2011!¢), Mali (2001'°) and Senegal (2024%°)
have invoked this distinction to reject constitutional amendments that
they found were incompatible with the constitutional framework.
Nevertheless, the determination of when the original constituent power
has emerged is not clear, and Francophone African courts, with few
exceptions, have generally been reluctant to reject constitutional reforms
that were expected to involve or were adopted through referendum.
This is partly inspired by a decision of the French Constitutional Council
that refused to review an amendment pushed through a referendum,
but also other constitutional amendments.?!

In this context, incumbents in Francophone countries have
capriciously and self-servingly invoked the constituent power to
effectively ignore clear constitutional amendment procedures. In
many cases, this is done to bypass constitutional limits on their power
and presidential term — often declaring the announcement of a new
republic, although the constitutional framework and its workings
largely remain the same. This often involves the invocation of popular
consent and the constituent power through referendums. For instance,

15 L Favoreu ‘Le droit constitutionnel, droit de la constitution et constitution du droit’
(1990) 1 Revue Frangaise de Droit Constitutionnel 71-87.

16 G Vedel Manuel Elémentaire de droit constitutionnel (2002) 149.

17  Constitutional Court of Benin Judgment DCC 06-074, 8 July 2006.

18  Constitutional Court of Benin Judgment DCC 110-067, 20 October 2011.

19 S Bamassa & G Aboubacar ‘Mali’s promising constitutional reform process:
Cementing peace through devolution of power’ ConstitutionNet 13 October 2016,
http://www.constitutionnet.org/news/malis-promising-constitutional-reform-
process-cementing-peace-through-devolution-power (accessed 17 November 2025).

20 J Correa & AK Diop ‘La décision 1/C/2024 du Conseil constitutionnel sénégalais:
analyse furtive d'une décision attendue’ ANCL 22 February 2024, https://ancl-radc.
org.za/blog/la-decision-1-c-2024-du-conseil-constitutionnel-senegalais-analyse-
furtive-dune-decision-attendue (accessed 7 February 2025); AK Diop & FD Faye
‘Le Conseil constitutionnel et le report de I'élection présidentielle au Sénégal :
quelques réserves techniques sur une décision inédite’ (2024) Revue Senegalaise de
Droit 1; A Soma ‘Tinsurrection juridictionnelle au Sénégal’ Afrilex, https://afrilex.u-
bordeaux.fr/wp-content/uploads/2024/02/Afrilex PrSOMA_INSURRECTION-
JURIDICTIONNELLE-AU-SENEGAL.pdf (accessed 7 February 2025).

21 D Baranger ‘The language of eternity: Judicial review of the amending power in
France (or the absence thereof)’ (2011) 44 Israel Law Review 389.
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President Alpha Condé of Guinea in 2020 pursued a constitutional
reform process outside the provided amendment processes to bypass
term limit provisions which were unamendable.?? In 2023, the President
of the Central African Republic pursued a reform process to adopt an
ostensibly new Constitution, despite a decision of the Constitutional
Court ruling that the term limits were unamendable and could not be
tampered with, including through a new constitution-making process.?
In 2024, the President of Togo orchestrated the replacement of the
Constitution to set the conditions for his life presidency.?* In all cases,
the reforms primarily sought to remove presidential term limits, which
were unamendable.

In cases where the changes do not affect unamendable provisions,
incumbents, even in Francophone countries, tend to follow the
amendment procedure, especially where there is no popular referendum
requirement, as is the case in Djibouti (2010), Cameroon (2008) and
Gabon (2003).2° The incumbent in Chad in 2025 pursued an outrageous
procedure to abolish term limits, which were amendable but required
a referendum.? To avoid invoking a new constituent power merely
two years after the adoption of the 2023 Constitution, the incumbent
characterised the abolition of term limits as well as extension of the
duration of presidential terms from five to seven years as ‘technical
amendments’ that only required a three-fifths majority. Normally,
amendments would have required a two-thirds majority and approval
in a referendum.

Indeed, this distinction in conceptions of whether existing
constitutions can order and constrain subsequent exercises of the
constituent power - through the amendment procedure — partly
accounts for why presidential term limits have been more frequently
altered in Francophone than in Anglophone African countries. The only
Anglophone countries where term limit alterations have been successful
are Namibia (1998) — which amended its Constitution to allow the

22 AK Abebe ‘The African Union’s hypocrisy undermines its credibility Foreign Policy
27 August 2020, https://foreignpolicy.com/2020/08/27/the-african-unions-
hypocrisy-undermines-its-credibility/ (accessed 18 November 2025).

23 S Vohito ‘Courts vs incumbents: Guaranteeing alternation of power in the Central
African Republic’ ConstitutionNet 29 September 2022, https://constitutionnet.org/
news/courts-vs-incumbents-central-african-republic (accessed 7 February 2025).

24 K Bado A constitutional coup or institutional revolution in Togo?’ ConstitutionNet
15 April 2024, https://constitutionnet.org/news,/voices/constitutional-coup-
institutional-revolution-togo (accessed 18 March 2025).

25  Foradetailed study on term limits in Africa, see the African Network of Constitutional
Lawyers ‘Term limit anthology’ 2023, https://ancl-radc.org.za/resources/term-
limits-anthology (accessed 10 January 2025).

26  NL Tah ‘A new constitution for Chad: Sowing the seeds of a personalised and dynastic
political regime’ ConstitutionNet 4 November 2025, https://constitutionnet.org/
news/voices/new-constitution-chad-sowing-seeds-personalised-and-dynastic-
political-regime (accessed 11 November 2025).
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country’s first President to serve a third term while maintaining the
two term limit — and Uganda (2005), allowing the complete removal
of term limits. In both cases, however, the Constitutions were amended
ostensibly in line with the provided procedures, which did not include
term limits as unamendable provisions. In many cases, such as Nigeria,
Malawi and Zambia, attempts failed because of an inability to satisfy
the constitutional requirements, and there were no attempts to invoke
a constituent power to pursue an ostensibly new constitution-making
process. This reluctance to invoke the constituent power was partly
because of the strong idea of legal continuity, and also likely because
of calculations that such an effort would not succeed, including due to
resistance from members of the incumbents’ parties.

Ironically, the idea of unamendable constitutional provisions is
more popular in Francophone than in Anglophone African countries.
Unamendable provisions are less effective in places where the constituent
power can be invoked to completely bypass the constitutional amendment
procedure, as is common in Francophone Africa. In fact, the possibility
of invoking the constituent power to overcome unamendable term limits
may partly explain why incumbents in Francophone countries accept
to make term limits unamendable (that is, the conception increases
the chances of adoptability of unamendable provisions). In contrast,
the absence of the conception of a supra-constitutional constituent
power makes unamendable provisions, including term limits, unusual
in Anglophone constitutions. Accordingly, in view of the established
principle of legal and constitutional continuity in Anglophone
traditions, the use of unamendable provisions or other substantive
limits on amendments can be more effective. On this line, it is possible
to anticipate that the provision in the Zimbabwean Constitution that
any changes to term limit provisions cannot benefit the incumbent may
have a better chance of preventing President Emerson Mnangagwa
from running again, despite talks of a desire to tamper with term limits
and the ruling party having the capacity to push the reforms outside the
constitutional framework.?”

To be sure, some level of constitutional continuity can be discerned
in some Francophone African countries. For instance, in Benin,
successive attempts at removing presidential term limits have not
succeeded,? and in Senegal, in 2024, the Constitutional Council for the
first time invalidated a constitutional amendment postponing elections

27 J Madzimure ‘No need for referendum to extend presidential term’ The Herald
2 February 2025, https://www.herald.co.zw/no-need-for-referendum-to-extend-
presidential-term/ (accessed 7 February 2025).

28  SH Adjolohoun ‘Benin’s fourth failed constitutional reform effort: The decisive legacy
of participatory processes’ ConstitutionNet 16 May 2027, https://constitutionnet.
org/news/benins-fourth-failed-constitutional-reform-effort-decisive-legacy-
participatory-processes (accessed 7 February 2025).
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as incompatible with the unamendable constitutional provisions on the
duration and term of presidency.?’ In Benin, the desire was to amend
the Constitution, rather than replace it, and in Senegal, the amendment
was adopted without a referendum. Perhaps more powerfully, the
Constitutional Court of Niger in 2009 rejected a referendum proposed
by the then President of the Republic to adopt a new Constitution which
would have removed presidential term limits.>° The National Assembly
had earlier rejected the planned referendum. The Constitutional Court
of the Central African Republic in 2022 rejected a planned referendum
to adopt a new Constitution, which was also primarily designed to
remove presidential term limits.®! The Niger Court (and National
Assembly) were disbanded by the incumbent, while the President of
the Central African Republic managed to replace some members of the
Court, which subsequently approved the planned referendum on a new
Constitution — in line with the idea of the constituent power.

These examples may indicate the increasing salience of legal and
constitutional continuity in some Francophone African countries,
and that the bypassing of the amendment process is more due to
the authoritarian political context than a distinct conception of the
constituent power. Accordingly, as Francophone African countries show
relative improvement in their democratic frameworks, the chances of
constitutional continuity may increase. Nevertheless, the situation in
Senegal and Benin may best be explained not by the rejection of the
idea of an unconstrained constituent power, but rather by the inability
of incumbent leaders to succeed to push potential extra-constitutional
referendums to adopt ostensibly new constitutions, as ultimately
happened in Niger and Central African Republic. Indeed, in November
2025, the Beninese National Assembly adopted constitutional
amendments extending the duration of presidential terms from five to
seven years as well as establishing a new senate,*? and the Constitutional
Court must decide on the constitutionality of the amendment, in view
of its previous jurisprudence considering term limits unamendable
(despite the absence of specific constitutional provision considering
them unamendable). The amendment, if approved by the Court, would

29  Correa & Diop (n 20); AK Diop & FD Faye ‘Le Conseil constitutionnel et le report de
I’élection présidentielle au Sénégal : quelques réserves techniques sur une décision
inédite’ (2024) Revue Senegalaise de Droit 1; A Soma Tinsurrection juridictionnelle
au Sénégal’ Afrilex, https://afrilex.u-bordeaux.fr/wp-content/uploads/2024/02/
Afrilex PrSOMA_INSURRECTION-JURIDICTIONNELLE-AU-SENEGAL.pdf
(accessed 7 February 2025).

30 ‘Upholding Niger’s Constitution’ Globalization 101, 20 May 2010, http://www.glo
balization101.org/upholding-nigers-constitution-2/ (accessed 17 November 2025).

31 Vohito (n 23).

32 ‘Benin’s parliament approves constitutional amendment extending terms and
creating senate’ ConstitutionNet 16 November 2025, https://www.africanews.
com/2025/11/15/benin-adopts-constitutional-amendment-to-create-senate-
extend-presidential-term// (accessed 17 November 2025).
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enter into force after the next presidential elections, and should in
principle exclude the current President from running for a third term.

2.2 Conceptions about the people and the state

Anglophone and Francophone countries also show distinct conceptions
about the people and the state. In Francophone countries, the people
and the state are often imagined in a monolithic way, which excludes
possibilities of constitutionally recognising the diversity of the people
as well as establishment of strong decentralised/federal systems of
government.>® The idea of the unity of a people is rooted in a unique
French political history dating back to the 1789 French Revolution,
which underwrote subsequent and largely successful radical and
assimilative policies.>* This idea was judicially consecrated when the
French Constitutional Council invalidated a law recognising Corsicans
as a ‘people’ as incompatible with the unity of the French nation.*
This idea of a unified people and state emerged in a particular political
context and time in France, but has been entrenched in Francophone
African thought, at times constraining efforts to forge peace and inclusive
politics. In Mali, for instance, the 2015 Algiers Peace Agreement provided
for the recognition of the Tuareg and constitutional establishment of an
empowered territorial administration.*® Nevertheless, the translation of
the peace agreement into constitutional text continues to face popular
and political resistance, in part because of the vague but powerful idea
of the unity of the people. The failure to implement the agreement
contributed to the relapse to conflict and official abandonment of the
agreement by the military regime.?”

This conception of the unity of people and state also partly explains
the frequent ban on political parties based on identity or regionalism.%®

33 There are a few exceptions, notably Burundi, where ethnic identity is constitutionally
recognized and regulated, and the DRC where the composition of parliament partly
reflects regional diversities. A Ondoua ‘La population en droit constitutionnel: le cas
des pays d’Afrique francophone’, 2002 2 Afrique contemporaine, available at https://
shs.cairn.info/revue-afrique-contemporaine1-2012-2-page-87?lang=fr&tab=texte-
integral (accessed 7 February 2025).

34 A Dragan ‘The Conseil Constitutionnel’s decision on the European Charter for
Regional or Minority Languages — Flawed, yet inevitable?” The Comparative
Jurist 6 January 2020, https://comparativejurist.org/2020/01/06/the-conseil-
constitutionnels-decision-on-the-european-charter-for-regional-or-minority-
languages-flawed-yet-inevitable/# ftn7 (accessed 7 February 2025).

35 Conseil constitutionnel [CC] [Constitutional Court] decision 91-290DC 9 May
1991, Rec 50 para 13. In 2024 a French court found the use of Corsican language in
the local assembly illegal, as the language of the French Republic is French — ‘French
court cracks down on Corsican language use in local assembly’ AFP 26 November
2024,  https://www.france24.com/en/live-news/20241126-french-court-cracks-
down-on-corsican-language-use-in-local-assembly (accessed 7 February 2025).

36  Accord for Peace and Reconciliation in Mali, 2015.

37 ‘Mali announces immediate termination of key Algerian accord amidst growing
tensions’ Africa News 26 January 2024, https://www.africanews.com/2024/01/26/
mali-announces-immediate-termination-of-key-algerian-accord-amidst-growing//
(accessed 7 February 2025).

38 M Basedau & A Moroff ‘Parties in chains: Do ethnic party bans in Africa promote
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It may also explain the virtual absence of a Francophone federal
country, with the possible exception of the small multi-island state
of Comoros, which itself arguably is not a robust federation, both in
its design and operation. This conception also explains the continued
reluctance, particularly in Mali and also in Senegal, to constitutionally
entrench territorial governance structures in recognition of demands for
autonomy from distinct communities who consider themselves distinct
(the Tuareg in Mali, and Casamance in Senegal). In short, while social
diversity may be recognised and is given consideration in governance,
particularly in the allocation of central government positions, this is
largely informal and often unremarked. Moreover, while some countries
have introduced requirements of ‘sponsorship’ to force political parties
and candidates to secure broad support to register their candidacy,
there is significant reluctance to publicly recognise and structurally
and constitutionally deal with the political salience of social (religious,
cultural, regional, linguistic) diversities.

The idea of a unified people and state is also common in Anglophone
countries, and the ban on political organisations based on identity and
regionalism is common.* Nevertheless, Anglophone countries have
been more willing to constitutionally recognise their social diversity
and even establish structures to accommodate it. For instance, Nigeria,
South Africa (particularly regarding Western Cape and KwaZulu-
Natal provinces) and, arguably, Kenya have established largely federal
systems, which partly allow distinct groups to exercise significant
powers at local levels. In all three countries, the federal arrangements
have been achieved without necessarily boxing the entirety of each
social group within a territorial administration, while also granting
each group relative local autonomy.** Moreover, both Nigeria and
Kenya require that, to be declared elected, presidential candidates must
receive a certain level of popular support across the country.*?

Overall, there is greater willingness in Anglophone countries to grant
both symbolic and substantive recognitions to their social diversities in

peace?’ (2011) 17 Party Politics 205; A Moroff ‘Party bans in Africa — An empirical
overview’ (2010) 17 Democratization 618.

39 PM Toupane, A Kante & AK Faye ‘Suspicions cloud Senegal’s upcoming election’
Institute for Security Studies (2019), https://issafrica.org/iss-today/suspicions-
cloud-senegals-upcoming-election (accessed 7 February 2025). Benin, Burkina Faso
and Mauritania have adopted similar laws.

40 Basedau & Moroff (n 38); Moroff (n 38) 618.

41 Ethiopia is the only country in Africa where linguistic groups are allowed to
establish their own regions. While this was billed as important to address perceived
imbalances in communal relations, it has also proved destabilising. See the Federal
Democratic Republic of Ethiopia Constitution, 1995.

42 Art 138(4)(b) Constitution of Kenya, 2010; art 133(b) Constitution of Nigeria,
1999.



354  Cultivating comparative constitutional law in Africa

the countries’ constitutions, and less focus on the ‘singularity’ of the
people.

2.3 Conceptions about government and constitutions

Anglophone and Francophone African countries also show some
distinction in their conceptions of the need for establishing a
government. Such conceptions have implications to both the process of
making and the content of constitutions, as the post-1990 constitutional
frameworks of the respective groups of countries may reveal.

Anglophone constitutional design appears to have been particularly
influenced by Anglo-American thinking that sees government as a
‘necessary evil’ to be mistrusted and constrained, including through
a web of checks and balances, both vertical and horizontal. These
constitutions are characterised by an expansive constitutional set of
substantive rights (increasingly including socio-economic rights) and
integrity requirements for officials. They also include an intricate
web of checks and balances in the form of constitutionally powerful
judiciaries, fourth branch institutions, such as human rights and election
commissions and prosecution authorities,* and broadly relatively
autonomous bureaucracies, including law enforcement bodies and,
as noted above, in some cases, strong decentralisation frameworks.
Accordingly, constitutions in Anglophone African countries are seen
as not only outlining the contours of the structures of the state and
government, but also as fundamental regulations of the substance
and objectives of politics as a way of channelling organised life. As a
result, Anglophone constitutions tend to be maximalist, regulating with
deliberate detail the requirements and form of electoral system (for the
executive and legislature), and mandate, structure and autonomy of
key institutions.

Francophone constitutional design appears to imply a conception
of government as a ‘necessary good’ to be empowered, geared towards
relatively unconstrained government. There seems to be an implied
trust in politics and state institutions. As a result, Francophone African
constitutions tend to be minimalist, leaving the regulation of much
of the substance of politics and governance to legislation, including
organic laws.* Interestingly, even the electoral systems are only
lightly, if at all, regulated at the constitutional level. In particular,
the electoral system for the legislature is often left to legislation.
Even for presidential elections, constitutions leave much room for
legislative regulation. Crucially, in addition to leaving much freedom
to elected governments, Francophone constitutions tend to establish

43 J Jowell ‘The public prosecutor and the rule of law in Anglophone Africa’ in
C Fombad (ed) Separation of powers in African constitutionalism (2016) 137.
44 P Bastid Lidée de constitution (1985).
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relatively weak systems of checks and balances. Notably, the frequent
presidential power to dissolve legislatures arguably undermines the
ability of legislatures to check the executive. Even when this possibility
of presidential dissolution of the legislature is somehow limited,* the
tendency to have presidential elections before legislative elections
tends to have a coat-tail effect,*® helping a newly elected president’s
party to secure a comfortable majority in the legislature.*” The semi-
presidential system, therefore, enhances, rather than constrains, the
powers of the President, by allowing him to dismiss the government
to appease popular dissatisfaction but also reward allies and ensure
conformity within his following. Even with the judiciary, the President
in Francophone African countries tends to be the ‘guarantor of judicial
independence’, often sitting as chair of judicial service commissions
with key roles in the appointment, placement, transfer, promotion,
disciplining, removal and administration of judges.*

Presidents in Francophone African constitutions arguably are
imperial by design, which may partly be rooted in a tendency to see
them as ‘above-politics’ — leading in some countries to consideration of
requirements that presidents must resign from their party after their
election.* Despite establishing semi-presidential systems where the
legislature has some role in forming the cabinet, which arguably could
create working checks and balances, aligned executive and legislatures
due to the power of dissolution and electoral coattail effects means
that there is no effective check on the President. Moreover, despite the
semi-presidential systems, presidents maintain tremendous powers to
issue ordinances,* which is less common in Anglophone Africa. These
constitutions also tend to have comparatively less empowered non-
political institutions, such as weak constitutional councils/courts and
particularly fourth branch institutions. Overall, at the constitutional
level, politics is dominant over professionalism. Constitutions merely
mention common fourth branch institutions, such as human rights and
judicial service commissions, if at all, with much of their regulation left
to legislation.

45  Example: In Senegal (Constitution art 87) dissolution cannot occur within the first
two years of the election of the legislature.

46 M Golder ‘Presidential coattails and legislative fragmentation’ (2005) 50 American
Journal of Political Science 34.

47 AK Diop ‘Executive ambitions meet parliamentary pushback: Senegal’s failed
constitutional amendments’ ConstitutionNet 1 October 2024, https://constitutionnet.
org/news/voices/executive-ambitions-meet-parliamentary-pushback-senegals-
failed-constitutional-amendments (accessed 7 February 2025).

48 B Kante & HK Prempeh Judicial service commissions’ in B Kante & HK Prempeh
(eds) Judicial review systems in West Africa (2016) 115.

49  This was the case in the 2023 Chad Constitution, but the requirement was abolished
in the 2025 constitutional amendment — see Tah (n 26).

50 SN Tall Droit constitutionnel et ordonnances dans les Etats d’Afrique noire francophone
(2021).
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In addition to the substance of the constitutions, conceptions and
practice regarding the process of making and amending constitutions in
Francophone countries suggest ostensible faith in elected governments.
As noted above, this often translates into granting those in power — and
only them - the authority to largely bypass constitutional amendment
procedures by invoking the constituent power, especially with a view to
bypassing unamendable provisions and where presidential amendment
proposals face the possibility of defeat in the legislature.

The problem of the imperial presidency is a common feature across
Africa. Nevertheless, at the constitutional and formal level, this is more
pronounced in Francophone countries. The driving logic of Anglophone
constitutions tends to be limited government and distrust even of elected
governments, while in Francophone constitutions the logic tends to be
one of faith in elected government and efficiency expressed through the
concentration of power in the presidency rather than in deliberative,
decentralised and inclusive processes of checks and balances.>! This may
suggest that Francophone constitutions propound a specific conception
of popular sovereignty, implying significant autonomy of elected
political institutions and, hence, a limited version of constitutional
sovereignty. In Anglophone Africa, the emphasis and constitutional
structure is founded on the idea of constitutional supremacy, which
constrains governments as well as the ready invocation of the idea of
the constituent power.

In sum, Francophone African constitutions are characterised
by minimalism, which tends to show limited, if any, constitutional
ambition in terms of their transformative agenda and, in view of the
prevalent conception of constitutionalism, these constitutions retain
extraconstitutional space for the recurrent and capricious invocation
of the constituent power. In combination, these imply a conception of
constitutions as basic frames of government, rather than as effective
constraints on transient political majorities and definers of fundamental
policy objectives and, crucially, the rules and institutions of the
democratic game. Anglophone constitutions are more maximalist, and
arguably more geared towards serving as catalysts for transformative
instruments to incentivise, and some even require, deliberative and
participatory®? processes along with traditional checks and balances and
decentralised mechanisms, and aspiring to create a culture of public
justification for government decisions and constitutional integrity.

51 A Sall ‘Processus démocratique et bicephalisme du pouvoir executif en Afrique noire
francophone: un essai de bilan’ (2006) 60 Annales africaines 412; IM Fall Le pouvoir
executive dans le constitutionnalisme des Etats d’Afrique (2008).

52  See, eg, the decision of the Kenyan Supreme Court in David Ndii & Others v Attorney
General & Others, 13 May 2021, which invalidated a proposed constitutional
amendment for failing to comply with the constitutional requirements.
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Admittedly, the Anglophone-Francophone divide may not be as
absolute as described in the above lines. Crucially, the observations are
principally drawn from the perspective of the design and frameworks
at the constitutional level, which may not necessarily obtain in practice,
where the problem of constitutions without constitutionalism persists.
The focus of this contribution on the constitutional differences and the
(deliberate) lack of nuance is designed to trigger further conversations
around identifying the logic and foundational thinking on popular
sovereignty, the state and government, and the manifestations in
both the design of the process of making/changing and content of
constitutions, and potentially also on practice. The broader distinctions
should also not be seen as implying that constitutions in each colonial
group are entirely similar. There certainly are differences within each
group, although not as wide as between the groups. Indeed, some
Anglophone constitutions may have few of the features described as
principally Anglophone, while some Francophone countries may show
some of those features, and vice versa.

The exact implications of the constitutional conceptions and
structures are hard to predict. In general, peaceful alternations of
power through term limits and electoral loss of incumbents have been
more frequent in Anglophone than in Francophone countries. Term
limits have only been successfully removed in one Anglophone country
(Uganda, 2005), despite largely being amendable in virtually all
Anglophone countries, while it is common in Francophone countries,
despite being unamendable in many of these countries.>®> Moreover,
almost all of the 25 successful coups in Africa since the turn of the
twenty-first century have been in Francophone countries (with the
exception of three — Zimbabwe, 2017, Egypt, 2013 and Sudan, 2019).5
In terms of overall governance in recent decades, according to the Mo
Ibrahim Foundation, Anglophone countries have tended to do better
than Francophone countries.>®

Finally, it appears that the trajectory of constitutional reforms
in Francophone African countries is tending towards the logic and
substance of constitutions in Anglophone countries. For instance,
the 2010 Constitution of Niger featured an extensive list of rights,
established a powerful constitutional court, and empowered fourth

53 Gueye (n 11).

54 M Duzor & B Williamson ‘By the numbers: Coups in Africa’ VOA 3 October 2023,
https://projects.voanews.com/african-coups/ (accessed 18 November 2025).

55 See, eg, the 2024 Mo Ibrahim Index of African Governance: Index Report, October
2024, Mo Ibrahim Foundation, https://mo.ibrahim.foundation/sites/default/
files/2024-10/2024-index-report.pdf (accessed 31 October 2025). The top ten best
performers for the period 2014-2023 include no sub-Saharan Francophone country,
while seven Anglophone countries make the top ten (Cabo Verde, Tunisia, Morocco
make the remaining list).
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branch institutions and broadly non-political actors, such as civil society
and academia, who were involved in the appointment of key members
of the judiciary and other institutions. The 2015 Constitution of the
Central African Republic drew heavily on the 2010 Niger Constitution.
Nevertheless, the Niger Constitution was effectively suspended after
the military took power in 2023, and it is not clear whether its core
features will be maintained in the next constitution, and the Central
African Republic Constitution was replaced in 2023, where the new
Constitution undermined the key aspects, including the removal of
presidential term limits. Constitutions adopted in Mali in 2023 and in
Gabon in 2024 take the idea of imperial presidency to another level.>
Accordingly, the distinctions made in the above parts still provide a
useful, if incomplete, framework to understand, analyse, critique and,
as needed, transform the various constitutions.

3 Beyond the colonial divide: Towards an
inclusive, post-majoritarian democracy

The above discussions were intended to show the continuing differences
between Anglophone and Francophone constitutional realms. This
continuity demonstrates that African constitutional thought and design
remain deeply colonised, and Africans are yet to systematically and
autonomously decide on the foundations of democracy and accruing
constitutional architecture. In this part, the contribution encourages
deliberation to identify a shared socio-political ill — winner-takes-
all politics — and calls on all Africans to seek to address it, including
by changing inherited political structures that have incentivised and
reinforced it, while also in the process traversing the features across
the artificial colonial boundaries. While the ideas advanced here may
be considered part of the call for decolonisation, the contribution does
not call for the rejection of the idea of democratic constitutionalism
founded on human dignity, equality and respect. Instead, it calls
for institutional architectures that can advance these substantive
objectives of constitutionalism, without simply mimicking institutional
manifestations in the colonising countries.5”

56 On Mali, see AK Abebe ‘Divergent paths: Post-constitutions in Chad and Mali’ in
International IDEA Annual review of constitution building processes (2019) ch 3;
on Gabon, see D Yates ‘Nouvelle Constitution du Gabon: 'équilibre fragile entre
ambitions personnelles et aspirations démocratiques’ The Conversation 2 December
2024, https://theconversation.com/nouvelle-constitution-du-gabon-lequilibre-
fragile-entre-ambitions-personnelles-et-aspirations-democratiques-244688
(accessed 7 February 2025).

57  Some scholars and political actors have called for decolonisation of constitutions,
particularly in the context of South Africa, in the sense of the rejection of existing
constitutions, but these scholars are not always clear on what they seek to
replace it with. See, eg, Modiri noting that, in view of the relative newness of the
systemic challenges to the liberal constitutional order, particularly in South Africa,



Decolonising the Anglophone-Francophone constitutional divide =~ 359

Regardless of the key differences in the imaginations and process
and design of the constitutions across the legal/linguistic traditions,
politics as it operates in most parts of Africa arguably has been
characterised by its winner-takes-all features. At independence,
the political and constitutional framework imposed/bequeathed to
African countries was largely both liberal (focused on individuals and
individual freedoms) and majoritarian (access to power was to be based
on popular and multi-party elections with the majority governing and
the minority opposing and serving as a government-in-waiting).

Soon after, many of the newly elected post-independence leaders
rejected both elements. Liberal political freedoms, such as freedom of
expression and association, were restricted and property rights were
abridged through nationalisation. Similarly, there was little respect for
the rule of law, with official discretion and arbitrariness the defining
mechanisms of decision making. Elections were also constrained to
operate within a single (Tanzania) or a limited (Senegal) number of
party frameworks. In some cases, presidential elections were completely
discarded — Malawi’s Parliament in 1971 declared former President
Hastings Banda life President, to do away with even the ritual of rigged
elections, and Jean-Bedel Bokassa of the Central African Republic in
1977 declared himself ‘Emperor’ of the Central African Empire and ‘His
Imperial Majesty’.

In the 1990s, after the collapse of the one-party states and
dictatorships across Africa, under pressure from economic stagnation,
internal popular demands for political reforms and the end of the Cold
War, newly established constitutional frameworks largely reverted
to inherited liberal and majoritarian features of independence
constitutions.®® This was despite the fact that the then Organisation of
African Unity (OAU) expressed commitment to laying a ‘solid foundation
for self-reliant, human-centred and sustainable development’ through
regional integration and ‘democratisation of our societies and
consolidation of democratic institutions’ based on autochthonous
systems:>?

We reaffirm the right of our countries to determine, in all sovereignty, their

system of democracy on the basis of their socio-cultural values, taking into

account the realities of each of our countries and the necessity to ensure

it is ‘premature and ill-conceived to demand practical policy and institutional
prescriptions from an emergent body of philosophical and academic critique’;
Modiri (n 1) 87.

58 M Mutua ‘Human rights in Africa: The limited promise of liberalism’ (2008) 51
African Studies Review 17, 29 noting the ‘wave of liberalisation’ in the 1990s unseen
since the 1950s and 1960s, and pondering ‘as though Africans were asking to go
back to the liberal constitutions imposed by the departing colonial powers’.

59 The 1990 OAU Declaration on the Political and Socio-Economic Situation in Africa
and the Fundamental Changes Taking Place in the World, paras 8, 10.
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development and satisfy the basic needs of our peoples.

The calls for a unique form of democracy in Africa already appeared
in post-independence Africa. In the early 1960s, some intellectuals
criticised the principal Western models of democracy as zero-sum
and inappropriate to the realities of African states, with some arguing
that ‘[i]n a plural society, the approach to politics as a zero-sum game
is immoral and impractical’, and proposing governance based on
‘inclusive coalitions’ in African countries.®® Similarly, in the early 1990s,
African intellectuals, notably, Claude Ake and Kwasi Wiredu, argued
that the conception of legitimate government should adapt to Africa,
and not simply Africa to democracy, and warned against following
‘the line of least resistance to Western [majoritarian] liberalism’,* and
instead urged African reformers to consider more ‘consensual’ models
of democratic governance.®?

Despite these calls, it seemed that, with the discrediting of one party
systems and dictatorships across Africa and the dominant narrative of
the ‘end of history®® and victory of liberalism both as a market/economic
and political idea, the adoption of constitutions that were both liberal
and majoritarian was almost inevitable. This meant that there were few
systemic efforts to discuss whether the kind of democracy prevalent in
Western countries was appropriate and how best to adapt it to establish
both legitimate and effective states and government in African contexts.%*
The pull and attraction of the short-lived post-independence experiences
—in the form of path dependency and bias towards the familiar — and
the influence of the dominant systems of the victors of the Cold War
were hard to resist. For most stakeholders at the time of the transitions
in the 1990s, the inability to deliver neither peace and freedom nor
prosperity was attributed to the failure to faithfully follow the post-
independence constitutions and their foundational liberal market and
political ideas.®> Moreover, key Western states and institutions, such
as the World Bank, the International Monetary Fund as well as the

60 A Lewis Politics in West Africa (1965) 64-65.

61 C Ake ‘The unique case of African democracy’ (1993) 69 International Affairs 239,
244.

62 K Wiredu ‘Democracy by consensus: Some conceptual considerations’ (2001) 30
Philosophical Papers 227-244; K Wiredu Cultural universals and particulars: An
African perspective (1996) ch 14.

63  F Fukuyama The end of history and the last man (1992).

64 In Ghana, eg, the constitution review committee considered the winner-takes-all
problem seriously and proposed ideas around more inclusive cabinets and electoral
systems, which, however, were not adopted — ‘Report of the Committee of Experts
(Constitution) on proposals for a draft constitution of Ghana’ (1991), paras 203,
217, https://ir.parliament.gh/handle/123456789/1546 (accessed 31 October
2025). To be sure, there were discussions on how to deal with Africa’s diversity in
various countries. Nevertheless, most of these were within the broader frames of
liberal and winner-takes-all political frameworks.

65 Mutua (n 58) 29.
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United Nations (UN) and other international intergovernmental and
non-governmental organisations (NGOs), presented the liberal Western
model of democracy and its majoritarian aspects as a fait accompli. Pro-
democracy African stakeholders, including in the opposition and civil
society, also largely endorsed the view focusing on democratising the
hitherto closed channels of access to power.

Indeed, the 1991 national conference in Benin, which heralded
transitions through dialogue on the continent, led to the adoption of
principles and a constitution largely similar to the colonialists, notably,
France. Similarly, most Anglophone African countries abandoned the
British Westminster parliamentary model of government they originally
adopted in the 1960s, and replaced it with a hyper-personalised and
presidential system. This personalised and hyper-presidential system®®
in Anglophone countries was largely maintained in the post-1990
constitutions, with some modifications, notably in the form of rights
and formally stronger courts and other fourth branch institutions. These
majoritarian systems were largely incompatible with African senses of
fair and just processes of collective decision making.®” Not only were
calls for deliberative and consensus based political systems drawing on
African traditions disregarded, but the relatively more inclusive political
systems prevalent in continental Western Europe (other than France)
and Scandinavia were hardly considered genuine options.

If there were any doubts, the 2000 Lomé Declaration on
Unconstitutional Changes of Government® and the 2007 African
Charter on Democracy, Elections and Governance (African Democracy
Charter)® endorse the liberal conception of democracy, based on
multiparty systems, elections, rights and separation of powers, and
judicial independence in combination constituting the key formal
institutional features of constitutionalism in Africa. The Agenda 2063:
The Africa We Want’, which was adopted in 2015, also recognises
democracy and constitutionalism as important elements underpinning
sustainable development on the continent.”

66 K Prempeh ‘The puzzling persistence of imperial presidency in post-authoritarian
Africa’ (2008) 35 Hastings Constitutional Law Quarterly 761; Akech (n 11);
K Prempeh ‘Constitutional autochthony and the invention and survival of “absolute
presidentialism” in post-colonial Africa’ in G Frankenberg (ed) Order from transfer
(2013) 209-233.

67 R Dowden Africa: Altered states, ordinary miracles (2008) 74 noting that political
decision making in many post-independence African countries were often taken by
individuals, in contrast to at the societal level, where decisions are taken by groups,
through discussion until everyone is seen on board, or acquiesces.

68 Lomé Declaration of July 2000 on the framework for an OAU response to
unconstitutional changes of government (AHG/Decl.5 (XXXVI).

69 Adopted in 2007, and entered into force in 2012.

70  See generally JM Mbaku ‘Constitutionalism and Africa’s Agenda 2063: How to build
“The Africa We Want” (2020) 45 Brooklyn Journal of International Law 537.
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The performance of the post-1990 constitutional frameworks have
led to a divided continent in terms of its democratic trajectory. In many
countries, the liberal democratic framework has failed to take root
or collapsed completely, for instance, Sudan, Burkina Faso, Mali and
Niger, after some experiences of competitive electoral democracy. In
some places, the liberal and democratic apparatus has been holding,
such as Benin, Botswana, Ghana, Kenya, Namibia, Mauritius, Senegal
and South Africa. Some involve competitive, but not free and fair,
elections, for instance, Tanzania and the Democratic Republic of the
Congo (DRC). In most places, democracy is nothing more than a ritual
of predetermined elections — for example, Chad, Cameroon, Ethiopia,
Uganda.

Nevertheless, even in the places characterised by competitive
elections and respect for basic freedoms, popular dissatisfaction with the
performance of democracy has been growing.”! Moreover, the systems
have not prevented, and may in fact have enabled, the emergence of
majoritarian and winner-takes-all systems with imperial presidencies,
even in the best performing democracies in Africa, with competitive
elections, robust civil society and relatively functioning legal systems.”?
In particular, as noted above, minimalist constitutional frameworks
in Francophone Africa are seen as nothing more than setting the
framework of government and electoral competition.”? As a result,
Francophone systems are perhaps more amendable to leading to more
winner-take-all politics than Anglophone constitutions. Winner-takes-
all political systems are characterised by high levels of personalisation
of power and patrimonialism, leading to corruption and undermining
economic vibrancy, long-term thinking, and government efficiency and
ability to deliver.

71  Afrobarometer ‘Democracy at risk: The people’s perspective’ African Insights 2024,
https://www.afrobarometer.org/feature/flagship-report/ (accessed 7 February
2025).

72 AK Abebe ‘Tackling winner-takes-all politics in Africa: Inclusive governance through
constitutional empowerment of opposition parties’ in T Ginsburg and others (eds)
The entrenchment of democracy: The comparative constitutional design of elections,
parties and voting (2024) 119; AK Abebe ‘Winner-takes-all politics and opposition
empowerment: Towards “Africanisation” of democracy?’ in International IDEA
Annual Review of Constitution Building: 2022 (2023) ch 7; HK Prempeh ‘The
persistence and perils of winner-takes-all politics in Africa’ in African Network
of Constitutional Lawyers Promotion of constitutionalism though term limits in
Africa (2023), https://ancl-radc.org.za/resources/term-limits-anthology (accessed
7 February 2025).

73 B Kante ‘Lecon inaugurale: la justice constitutionnelle face a I'épreuve de la
transition démocratique’ in O Narey (ed) La justice constitutionnelle, Actes du colloque
de PANDC (2015) 23, arguing that the Senegalese constitution is a constitution of
power sharing and not a constitution for rights protection. In a more recent article,
AK Diop ‘La protection des droits économiques et sociaux dans la jurisprudence
constitutionnelle en Afrique’ (2023) Revue CAMES 32, the author argues that
the protection of fundamental rights is becoming more and more prevalent in
constitutional debate (before constitutional judges in Francophone Africa), and this
trend should be reinforced.
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This discrepancy between the formal liberal and democratic
framework and the practice may partly be linked to the failure to
‘Africanise’ (that is, to contextualise to each country’s unique context)
democratic institutions. While the idea of popular consent as the basis
of legitimate governance has wide currency and history, including in
traditional African societies, the institutional architectures inherited
from colonialists to operationalise it have struggled to take root in many
African countries. Indeed, increasingly, even at the rhetorical level, the
ideas of both liberalism and democracy are being challenged, in the
west, in Africa and elsewhere, alongside implementation challenges.

This period of contestation offers African intellectuals, practitioners
and politicians an opportunity to explore new ways of ensuring
legitimate, effective and fair states and governments. Such exploration
should at a minimum search for ways out of majoritarian, winner-takes-
all systems and move towards post-majoritarian and inclusive systems
where democracy would not simply be reduced to and conflated with
absolute rule by the electoral majority.

Some studies in Africa have shown that the people prefer ‘consensus
democracy’.”* While the exact institutional implications of such a system
remain open, this should at a minimum require the inclusion of more
than one party in cabinet, even where there is a candidate/party that
wins 50 per cent +1 of the votes or seats. In countries with parliamentary
systems of government, it is not unusual to have governments that
include more than one party in the cabinet. In particular, post-election
coalition governments, where no party wins an absolute majority of
parliamentary seats, are common, particularly in mainland Europe but
also in Mauritius in Africa. Similarly, pre-election coalitions, where
parties run together ahead of elections, are not unusual. In both
cases, the coalitions occur principally where there is no party that has
won a majority, and based on voluntary agreements between parties.
Moreover, such coalitions in general are not open to all parties, but only
to parties that can align their policy preferences.

This contribution proposes what it terms an inclusive, post-
majoritarian democratic system. The system builds on the foundations
of multiparty competition, respect for basic democratic freedoms,
constitutionalism and the rule of law. The idea is inspired by the
‘inclusive coalitions’ that Arthur Lewis proposed in the immediate
post-independence period,” which likely inspired ideas around ‘liberal

74 S Shah & A Hudson An African model of democracy? Evidence from treaties
and frameworks, constitutional preambles, and public opinion’ (2025) 58 World
Comparative Law 279; N Cheeseman & S Sishuwa African studies keyword:
Democracy’ (2021) 64 African Studies Review 704.

75 Lewis (n 60) 64-65.
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consociationalism’,”® an arrangement that has been tested in some
form in South Africa,”” Northern Ireland,”® Rwanda (in a context of a
presidential system)” and Fiji.®°

In the proposed system, all political parties with a notable and pre-
determined level of electoral support would be entitled to representation
in the cabinet, with clear rules to allocate cabinet positions. The system
allows broad representation and translation of diverse popular visions
in the structure where effective policy making and oversight occurs
in the cabinet, rather than simply in the legislature, which despite
being the principal forum of policy endorsement, often takes the lead
from the cabinet. The proposed system guarantees representation in
deliberations and a shared role in the execution of policies. It does not
entail effective vetoes on policies, for any political party (as is the case
in Northern Ireland, and which is designed to address identity issues).
As such, the inclusive cabinet would in principle take decisions through
broad agreement and, if this is not achieved, through absolute majority.
At the same time, even if decisions are ultimately secured through a
majority vote, ‘losing parties and their supporters can be sure that their
voices have been heard at the highest level, which would increase the
chances of consent among losers’.8! The parties will also continue to

76 A McCulloch ‘Consociational settlements in deeply divided societies: The liberal-
corporate distinction’ (2014) 21 Democratization 501.

77  Under the 1993 interim Constitution, a political party that won more than 20%
of the votes was entitled to nominate a vice-president, and there were provisions
about allocation of cabinet positions based on electoral performance; see generally
J Beukes Hung councils in South Africa: Law and practice (2021) 15.

78 EL Noble A field study of consociationalism in the Northern Ireland Assembly:
A moderating influence or threat to democracy?’ Independent Study Project,
SIT Global 2011, https://digitalcollections.sit.edu/cgi/viewcontent.cgi?article
=2226&context=isp_collection (accessed 6 February 2025).

79  Art 62 of the Constitution of Rwanda, 2003 provides for ‘power sharing’ mechanisms
whereby the President of the Republic and the Speaker of the Chamber of Deputies
should come from different political organisations. Moreover, cabinet members are
selected from political organisations on the basis of seats held by those political
organisations in the Chamber. Notably, no political organisation, including any that
holds the majority of seats in the Chamber of Deputies, can occupy more than 50%
of cabinet members. Nevertheless, the cabinet members are appointed by and can
be dismissed by the President of the republic, and the political organisations do not
have discretion in selecting who represents them in the cabinet. The Constitution
also establishes a National Consultative Forum of Political Organisations which
brings together political organisations for the purposes of political dialogue, and
building consensus and national cohesion (art 59).

80 In the 1997 Constitution of Fiji, any party that won 10% of seats in the House
of Representatives was entitled to a position in the cabinet; Y Ghai & J Cottrell
‘A tale of three constitutions: Ethnicity and politics in Fiji’ (2007) 5 International
Constitution Law Journal 639, 657. In addition, the leader of the opposition was
entitled to appoint eight members of the senate (the prime minister appoints nine).
However, this Constitution was suspended after a military coup in December 2006.

81 AKAbebe Addressing winner-takes-all politics in Ethiopia: Inclusive majoritarianism
through liberal consociationalism’ in Between failure and redemption: The future of
the Ethiopian social contract (2022) 345, Proceedings of a convening of scholars
on Ethiopia’s constitutional future; see also C Anderson and others Losers’ consent:
Elections and democratic legitimacy (2005).
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have a role in the execution of policies, which allows the continuity of
deliberations among the various parties, and can help narrow differences
and enhance the legitimacy and sustainability of the policies.

As the idea of consociationalism is associated with parties
representing different identity groups where each group enjoys a veto
on its fundamental interests, the proposed approach is distinct from
consociational systems. Accordingly, it is described as an inclusive, post-
majoritarian system, and can be implemented in countries of different
spectrums of social diversity. While the system is identity-neutral and
open to all political parties, it can be designed to incentivise cross-social/
regional parties by, for instance, establishing a lower electoral threshold
for cabinet representation for such parties, while identity-based parties
must secure higher thresholds. Nevertheless, such modified inclusive
democracy arrangements that seek to discourage identity-based parties
would compromise representation based on the idea of self and dynamic
determination of electors, rather than pre- and settled determination.®?
Moreover, such an arrangement would undermine the identity-neutral
character of the system proposed in this contribution and may limit its
adoptability in contexts marked by mobilised identity groups.®

The inclusive, post-majoritarian system is likely to be seen as a fair
representation of the public in government, potentially contributing
to increased legitimacy and stability of governments, which may be
less so in cases where one party dominates the government, even if
through free and fair elections. Inclusive government would perhaps
be more effective in ensuring proper deliberation if implemented in
a parliamentary system, where the head of the cabinet is one among
equals. Where a proportional system is not used to select members of
parliament, the cabinet seats should be distributed based on electoral
support, rather than share of seats in parliament, to address the
potential distortions in popular support arising from plurality systems. In
presidential systems, the President can claim direct popular legitimacy
and, therefore, primacy. Indeed, while the Rwandan Constitution
requires the representation of all major political parties in the cabinet,*
these all serve under the overbearing President, which undermines
the genuine inclusivity of the system. Instead, such a system arguably
enhances the co-optation of the opposition, and may even allow the
President to use the selection of cabinet ministers to divide/weaken
the opposition — in Rwanda, while parties can claim representation, the
President selects the representatives of the parties, rather than the parties

82 JMcGarry & B O’Leary ‘Iraq’s Constitution of 2005: Liberal consociation as political
prescription’ (2007) 5 International Journal of Constitutional Law 670, 676.

83  On discussions around adoptability, see D Horowitz ‘Ethnic power sharing: Three
big problems’ (2014) 25 Journal of Democracy 5.

84  Art 62 Constitution of Rwanda, 2003.
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themselves. Nevertheless, an inclusive system would still be preferable
if a presidential system is preferred for good reasons, for instance, to
counterbalance the potential danger of cabinet incoherence. In such
cases, however, the parties themselves should be allowed to select their
representatives in the cabinet, and not the President. Moreover, there
should be an agreed formula for the determination and allocation of
cabinet positions among the various parties.

There currently is no country that implements the full spectrum —
where all parties with the stated share of electoral support have a right
to cabinet seats, there is a mechanism for allocating cabinet portfolios,
and parties choose their ministers — of an inclusive, post-majoritarian
system proposed here. Nevertheless, as noted above, it has been tried
in different contexts where social diversity generated political and even
security crisis. Most recently, following the 2024 South African elections,
the ANC lost its majority for the first time since it came to power. This
created conditions that in most cases lead to a coalition government.
Nevertheless, probably inspired by the post-1990 experiment, the ANC
called for the formation of a Government of National Unity (GNU),
effectively seeking to include into government all political parties
with notable popular support.®> While some parties refused to join
the government for ideological or other reasons, the GNU includes 10
political parties inclusive of a wide range of political forces, with power
in the executive and not only representation in Parliament.

The recent South African attempt at forming a GNU was necessitated
by the failure of the ruling party to win an absolute majority, and
based on the policy choices of the largest party. It is not based on a
constitutional requirement that applies even in cases where there is a
party with a majority support. Nevertheless, this experiment shows that
the idea of an inclusive democracy as proposed in this contribution is no
longer merely a theoretical possibility, but can be applied practically.®®
Democracy and legitimacy cannot and should not simply be reduced
to numerical majority. As Kingsolver noted in her influential novel,®’
it is strange for an African to suggest that one who wins 51 per cent

85 See J Beukes, T Chigwata & J de Visser Unpacking the 2024 Government of National
Unity in South Africa: Challenges, opportunities and lessons for stable coalition
governance (2024); M Mugabi ‘South Africa’s Government of National Unity:
Problems and new prospects’ (2024) 30 Strategic Comments xi-xiv, https://doi.
org/10.1080/13567888.2024.2432110 (accessed 7 February 2025). Kenya also
sought to establish a ‘Broad-Based Government’ following youth-led protects in
2024. Unlike in South Africa, however, this has been tried within a context of a
presidential system of government, and may best be described as co-optation of
opposition leaders, rather than genuinely inclusive systems.

86 W Gumede ‘Consensus on the best interests of SA will define GNU success’ Daily
Maverick 16 July 2024, https://www.dailymaverick.co.za/article/2024-07-16-
consensus-on-the-best-interests-of-sa-will-define-gnu-success/ (accessed 16 July
2024).

87 B Kingsolver Poisonwood Bible (1998).



Decolonising the Anglophone-Francophone constitutional dividle ~ 367

gets everything, while those that win 49 per cent get nothing. Instead,
a political system that encourages deliberation and the emergence of
broad consensus among the various competing political forces, and
rewards a broad segment of the forces should be seen as fairer and,
therefore, more appropriate. This is particularly the case considering
that the policy and ideological differences of political parties in
many African countries are not sufficiently fundamental as to make
compromise within an inclusive cabinet impractical.

The proposed idea here is fundamentally post-majoritarian as
defined in this chapter, in the sense that it collapses the ruling-opposition
divide and leads to collective governing — none of the main parties wins
all, and none loses all. It is geared towards generating shared winning
and representation, in proportion to the popular support each party
enjoys, thus maintaining the value of competitive elections as key
accountability mechanisms.®® In effect, each political party running for
elections would run on the promise of being able to table its policy
ideas in the cabinet, with a view to deliberating with and convincing the
others to pursue them. The system, while relying on liberal principles
of rule of law and freedoms, may also become post-liberal, in the
sense of being concerned with republican and shared responsibilities
(rather than merely individual rights), collective aspirations and group
affiliations. Such a post-liberal system may have more bearing in most
African societies, with their emphasis on the collective, best captured by
the principles of ubuntu.®

The proposed arrangement is not without potential dangers. It
particularly poses two key challenges: first, by collapsing the ruling-
opposition divide, it could fuddle electoral accountability — electors may
not be able to identify which party is responsible for which policy and
reward/punish them in the next elections. Nevertheless, by ensuring
access to decisions and information to a wide range of political actors,
the system may encourage, rather than undermine, accountability and
transparency. Instead of seeing parties as contestants in a finite electoral
game bent on sabotaging one another, it seeks to frame political parties
as participants in pursuing an infinite shared vision. It seeks to create a
system that prioritises continuous deliberation, cooperation and shared
responsibilities rather than merely adversarial politics. Moreover,
while this contribution does not develop the idea in detail, it would

88  While inclusive, the decision making in the cabinet need not necessarily require a
qualified majority on ordinary policy matters, changes to fundamental constitutional
aspects and the rules of the game should require broad cross-party support. Abebe
(n 72) building on the idea of ‘broad consensus’.

89 M Ramose ‘Motho ke motho ka batho, an African perspective on popular sovereignty
and democracy’ in LK Jenco, M Idris & MC Thomas (eds) The Oxford handbook of
comparative political theory (2020) 261; M Letseka ‘Ubuntu and justice as fairness’
(2014) 5 Mediterranean Journal of Social Sciences 544.
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propose the combination of this system with a robust system of public
participation in policy making and implementation, a decentralised
system of government, a relatively autonomous public bureaucracy, and
fourth branch accountability and integrity institutions.

Second, there may be concerns that the proposed system may lead
to paralysis as a wide range of actors in the cabinet need to agree on
policy directions. Nevertheless, the proposed idea emphasises shared
access to power, continuous and formal deliberation and decision-
making processes, not vetoes for any political group. Accordingly, on
ordinary policy matters that do not affect the rules of the democratic
game, decisions within the cabinet should continue to be taken through
support from the absolute majority.®® In fact, the presence of various
political groups within the cabinet may actually make broad agreement
possible on any given occasion, while ensuring that each party may find
itself in the majority or minority on different occasions. This has, for
instance, been the case in South Africa after the 2024 formation of the
GNU. The largest party — the ANC — has usually worked with the second-
largest party — the Democratic Alliance (DA). Nevertheless, on some
occasions, the ANC managed to work with smaller parties, for instance,
to pass a law relating to expropriation of land in the public interest,
despite resistance from the DA.*! Naturally, the proposed system would
require a fundamental shift in mentality and behaviour to engender a
cooperative spirit, but relative trust is a product of experimentation and
working together.

Similarly, the establishment of inclusive democracy can have
some broad advantages. First, the proposed system can help reduce
elite division, lack of popular trust of elites and weak elite hegemony,
which has undermined the ability to project long-term visions for
transformation in African countries.”? It can also help strengthen
national cohesion and shared interest in stable government and
enhance popular trust in government. The possibility of representation
in government may also strengthen continuity and policy coherence
of political parties, reversing trends of common experiences of post-
election collapse/fragmentation of losing parties. The emergence of

90 On constitutional matters and those relating to the rules of the game, such as the
electoral system, this author has suggested the idea of ‘inclusive majoritarianism’
whereby no political group can unilaterally decide on changes, regardless of its
dominance. See AK Abebe ‘The (il)legitimacy of constitutional amendments in
Africa and democratic backsliding’ (2024) 19 Asian Journal of Comparative Law
473.

91 ‘Opposition parties threaten legal action over South Africa expropriation bill’
African Law and Business 24 January 2025, https://www.africanlawbusiness.com/
news/opposition-parties-threaten-legal-action-over-south-africa-expropriation-bill/
(accessed 6 February 2025).

92 K Opalo ‘What explains the “ambition gap” among Africa’s (ruling) elite?” An
Africanist Perspective 27 January 2025, https://www.africanistperspective.com/p/
what-explains-the-ambition-gap-among (accessed 6 February 2025).
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stable and popular governments can in turn allow for more national
interest based policy making. This may in turn slowly reverse the lack of
policy autonomy of African countries, thereby challenging the quagmire
of ‘choiceless democracies’ arising from external policy prescriptions and
an inequitable international economic system.”® Strong and inclusive
governments can allow African countries to resist external pressures
to pursue specific policies without fearing outbidding by ‘opposition’
groups. Such inclusive governments have a better chance of collectively
resisting external pressure than dominant single parties, as even such
dominant parties would be reluctant, in view of electoral calculations,
to take the sole blame for sensible measures that may cause short-
term pain. The proposed system, therefore, can contribute to internally
effective and externally autonomous governments in Africa — in short,
the realisation of genuine sovereignty.

Second, framing the issue as one of building equitable, inclusive
and, therefore, legitimate democratic systems can provide a shared
vision for constitutional democracy across Africa, and across legal and
colonial traditions. This does not mean that all countries will have
similar solutions — each country’s context will determine the optimal
ways of ensuring inclusive and effective democratic systems. For
instance, some of the countries, especially the smaller and relatively
socially homogenous ones, may still pursue largely liberal and relatively
majoritarian systems. Nevertheless, even here, it would arguably be
better to build a post-majoritarian and inclusive framework to enable
the emergence of more stable and effective governments, and less
acrimonious electoral dispensations, where elections are seen as do-or-
die affairs.

Overall, the problem of winner-takes-all politics has afflicted
countries that have managed to establish competitive electoral
democracies, while also being at the heart of failures to progress even
in relatively competitive electoral democracies in many contexts.
Winner-takes-all politics arguably is also a core part of the reason for
the failures to build strong states in Africa, due to the politicisation
of the bureaucracy and other mechanisms, as well as the state of
centralised and personalised political systems. Understanding and
responding to the scourge of winner-takes-all politics is critical to
push not only the democratisation agenda, but also the promotion of
national cohesion, policy autonomy and broadly effective and humane
states and governments. Such a framing can help African countries
escape colonial inertias against cross-border learning in designing and
pursuing working political and constitutional frameworks.

93 T Mkandawire ‘Crisis management and the making of “choiceless democracies” in
R Joseph (ed) State, conflict, and democracy in Africa (1998) 119-136.
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This contribution has proposed inclusive democracy, characterised
principally by its post-majoritarian and post-liberal features, as a potential
answer to the problem of winner-takes-all politics. This proposed
framework would require adaptation in view of each specific context. In
this sense, the principal aim of this contribution is to encourage policy
makers, intellectuals and practitioners to see the challenges Africa
faces — socially, politically, economically and in terms of stability and
sovereignty — through the prism of winner-takes-all politics. In view of
this, the solutions to the challenges African countries face are unlikely
to be found in the design of systems bent towards more centralisation
and personalisation of power, as has recently occurred in contexts of
unconstitutional changes of government, such as the Constitution of
Mali (2023) and Gabon (2024), where the focus has been on hoping to
find ‘heroes’ to save the states from their quagmire. Instead, the desire
should be to include more deliberative and inclusive political systems.

4 Conclusion

This chapter argues that the constitutional frameworks of Anglophone
and Francophone African countries show particular patterns, and these
are results of conceptions of popular, sovereignty, state, and government
bequeathed to these countries by former colonisers, through imposition
and socialisation (education, media and intellectual networks). The
divide between Francophone and Anglophone African systems arguably
represents the continuing manifestation of colonisation of constitutional
and broadly public law ideas in Africa, and limited intra-African
learning between the two groups. Understanding these differences and
their constitutional and practical manifestations is critical to bridge the
colonial divide and commence a process of genuine decolonisation of
constitutional ideas in Africa.

The chapter also argues that constitutional arrangements based on
oppressive and extractive colonial systems have generated crippling
winner-takes-all politics, which is not merely a side effect, but a
result of constitutional and legal design. The inability to craft systems
befitting African contexts and resultant winner-takes-all politics have
led to instability, popular dissatisfaction, do-or-die electoral contests,
and vulnerability to state capture. It has also arguably increased
vulnerability to external pressures on policy-making autonomy, in
combination undermining the claims to sovereignty of African states.

Addressing these malaises, this contribution argues, requires
building inclusive, post-majoritarian and possibly post-liberal
constitutional and political frameworks, which at a minimum should
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involve guaranteed inclusive cabinets.”* The extent to which states
may depart from the majoritarian and liberal framework will depend
on their specific frameworks, that is, post-majoritarianism and post-
liberalism are a spectrum, not an exact point. Accordingly, diversities in
political systems will likely persist, and may even be desirable to enrich
the systems through experimentation. Nevertheless, a constitutional
and political architecture geared towards inclusive democratic systems
and addressing winner-takes-all politics may reduce idiosyncrasies
solely affiliated with colonial bequest, that is, countries within both
the Anglophone and Francophone sphere could show more internal
diversities and external similarities than is the case today.

Enabling cross-border and cross-linguistic learning requires
building, nurturing and strengthening networks and epistemic
communities of practice that straddle the linguistic and colonial
histories. While communities of academics, civil society and public
intellectuals have a heightened role, particularly those working in
the legal and political science fields, it is also important to build such
communities among the highest bureaucrats, judges and business
leaders. In this regard, academic institutions, law societies, the African
Union, regional economic communities and their organs, and civil
society can play crucial roles. Ultimately, the objective should be to
build political systems that are legitimate and effective, anchored in
African realities and belief systems. This is necessary to make genuine
claims to sovereignty, without reflexively discarding ideas that emerge
outside of the continent. However, it certainly requires rejection of
wholesale imitations, that the post-independence and, arguably, post-
1990 periods involved.

94 The proposal is less radical than other suggestions, including Wiredu’s idea of
‘no-party’ consensus democracy; Wiredu (2001) (n 62); Wiredu (1996) (n 62).
In the South African context, in particular, there is increasing radical proposals
to upend the existing framework, although specific institutional arrangements to
operationalise such proposals are yet to fully be developed; Modiri (n 1). Finally,
the proposal in this contribution can ameliorate the impacts of powerlessness and
the exploitative international economic order, but these require global solutions
beyond traditional constitutional boundaries.
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