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Abstract: Methodological debates and approaches in comparative constitutional 
studies in Africa, particularly regarding how and why to compare constitutional 
adjudication of fundamental rights and freedoms, have received limited 
scholarly attention despite the growing prominence of constitutional courts 
and the reliance on constitutional adjudication to induce socio-political change. 
Where comparison occurs, it tends to focus on well-known constitutional 
courts, sometimes within similar legal traditions and colonial epistemic 
frameworks, thereby limiting the generation of broader comparative insights 
that reflect Africa’s constitutional diversity. Drawing on the rich and outstanding 
comparative constitutional scholarship of Professor Charles Manga Fombad, 
this chapter examines constitutional rights adjudication by the Constitutional 
Courts of Benin, the Democratic Republic of Congo and South Africa to derive 
methodological insights for comparative constitutional analysis in Africa. It 
advances a dialogical, rather than monological, approach to comparison that 
seeks to transcend colonial legacies and encourages engagement across diverse 
legal traditions. The chapter further identifies four key comparative themes 
and proposes a new horizon for analysing constitutional adjudication in Africa, 
arguing that such comparison entails three core methodological commitments 
– dialogical, transformative and de-colonial – that cut across Fombad’s 
scholarship.
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1	 Introduction

Despite the increased interest in comparative constitutional studies in 
Africa,1 scholars have paid limited attention to methodological debates.2 
Studies have compared different constitutional objects highlighting 
convergence and divergence, assessed how constitutionalism and its 
revolutionary/transformative ideals have fared across legal traditions 
and systems and how we can better promote common constitutional 
ideals in Africa. Sidelining methodological debates is particularly 
concerning given that the African continent – its constitutional law, 
institutions and ideology – exhibits features that are closely tied to its 
historical and political past. Africa has been subjected to centuries of the 
Transatlantic slave trade, colonialism, apartheid and the adverse effects 
of the Cold War and neoliberal capitalism,3 all of which have shaped 
constitutional choices and influenced the way in which constitutional 
themes are conceived, taught, adjudicated and applied.4 Constitutional 
comparatists have taken for granted the existence of a universal, value-
neutral and colour-blind logics of comparative constitutional law,5 

1	 CM Fombad (ed) Separation of powers in African constitutionalism (2016); 
CM  Fombad (ed) Constitutional adjudication in Africa (2017); CM Fombad &  
N Steytler (eds) Corruption and constitutionalism in Africa (2020); CM Fombad 
& N Steytler (eds) Democracy, elections, and constitutionalism in Africa (2021);  
CM Fombad & N Steytler (eds) Decentralisation and constitutionalism in Africa 
(2019); CM Fombad & N Steytler (eds) Constitutionalism and the economy in Africa 
(2022); CM Fombad & N Steytler (eds) Constitutional identity and constitutionalism 
in Africa (2024); R Dixon, T Ginsburg & AK Abebe (eds) Comparative constitutional 
law in Africa (2022); C O’Regan ‘The political paradox of African constitutionalism 
revisited: Kenya’s BBI case’ in M Khosla & VC Jackson (eds) Redefining comparative 
constitutional law: Essays for Mark Tushnet (2024) 224-241.

2	 Exceptions on comparative law in general include CN  Okeke ‘Methodological 
approaches to comparative legal studies in Africa’ in S Mancuso & CM Fombad (eds) 
Comparative law in Africa: Methodologies and concepts (2015) 34; S  Mancuso & 
CM Fombad (eds) Comparative law in Africa: Methodologies and concepts (2015); 
H Klug ‘Transformative constitutionalism as a model for Africa?’ in M Riegner &  
M Bönneman (eds) The Global South and comparative constitutional law (2020) 150.

3	 T Mfete ‘Neo-liberalism and inequality in post-apartheid South Africa’ (2020) 14 
Pretoria Student Law Review 412; JM  Modiri ‘Conquest and constitutionalism: 
First thoughts on an alternative jurisprudence’ (2018) 34 South African Journal 
on Human Rights 300; M Mutua ‘Savages, victims, and saviours: The metaphor of 
human rights’ (2001) 42 Harvard International Law Journal 211. 

4	 F Dumasy ‘L’invention d’un droit colonial: Réflexion sur la pluralité des normes et 
sur les références au droit dans l’administration française en Algérie, 1830-1834’ in 
A Geslin, CM Herrera & M-C Pontoreau (eds) Postcolonialisme et droit: Perspectives 
épistémologiques (2020) 20.

5	 U Baxi ‘Constitutionalism as a site of state formative practices’ (2000) 21 Cardozo 
Law Review 1185.
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if approaches and comparative issues developed elsewhere can be 
replicated, with the necessary contextual adjustments, in Africa.6

Yet, there are scholars that have approached African constitutionalism 
and constitutional law through neo-colonial epistemic frameworks, 
often exposing sentiments about the continent’s alleged unreadiness 
to follow through on a neoliberal constitutional project imposed on it 
or borrowed from the West.7 Such approaches tend to portray African 
constitutionalism and constitutional law as lacking its own identity, and 
repeatedly pit the soundness of African constitutional arrangements 
against those of the West, conceived as the benchmark of constitutional 
civilisation for constitutionalism to be deemed authentic and fit for 
purpose.8 Some of these unidirectional comparative approaches 
have been facilitated by vertical north-south academic and judicial 
engagements and collaborations,9 which have encouraged some African 
constitutional scholars and legal actors to remain uncritically subservient 
to constitutional norms, doctrines and jurisprudence developed in the 
West, while paying little attention to emerging voices on the continent, 
whether from newly established constitutional courts (understood 
here broadly to include any court, tribunal or council that deals with 
constitutional matters) or from more radical scholars.

Furthermore, the ‘ethics’, the ‘mechanics’ and the ‘geopolitics’ 
of comparative constitutionalism are among the methodological 
issues that occupy a central place in contemporary comparative 
constitutional scholarship.10 Thus, a genuine comparative enterprise 

6	 This is demonstrated by the paucity of studies on comparative (constitutional) 
law methodological perspectives in Africa, even from well reputable series on the 
subject in Africa. For global perspectives, see R Hirschl Comparative matters: The 
renaissance of comparative constitutional law (2014).

7	 D Pollet-Panoussis ‘La Constitution congolaise de 2006: petite sœur africaine de la 
Constitution française’ (2008) 75 Revue française de droit constitutionnel 451-498; 
HWO  Okoth-Ogendo ‘Constitutions without constitutionalism: Reflections on an 
African political paradox’ in IG Shivji (ed) State and constitutionalism: An African 
debate on democracy (1991) 13-15. The use of derogatory concepts such as ‘negro-
African constitutionalism’ is a clear sign; see FJ Aïvo ‘Le president de juridiction 
constitutionnelle: Portrait négro-africain’ (2019) 3 Revue du droit public 783-806; 
K  Ahadzi-Nonou ‘Réflexions sur un tabou du constitutionnalisme negro-africain: 
le tribalisme’ (2016) in Les voyages du droit. Mélanges en l’honneur de Dominique 
Breillat 19-25. 

8	 J du Bois de Gaudusson ‘Les tabous du constitutionnalisme en Afrique: Introduction 
thématique’ (2012) 242 Afrique contemporaine 53-58. For a critique, see F Fanon 
Peau noire, masques blancs (1952) 11. 

9	 I Aboderin and others ‘Beyond “equitable partnerships”: The imperative of 
transformative research collaborations with Africa’ (2023) 2(2) Global Social 
Challenges Journal 212-228.

10	 On these concepts, see CH Mendes ‘A global constitution of rights: The ethics, the 
mechanics and the geopolitics of comparative constitutional law’ in O  Vilhena, 
U Baxi & F Viljoen (eds) Transformative constitutionalism: Comparing the apex courts 
of Brazil, India and South Africa (2013) 53. Geopolitics of comparison warns against 
the risk that comparative constitutional law is not ‘converted into an ethnocentric 
instrument or into an ideological mask for power struggle’ while the ethics refer to 
the why comparison is conducted and the ‘mechanics’ to the how of comparison. 
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on the continent should, therefore, avoid uncritically adopting 
approaches or constitutional issues discussed elsewhere and replicating 
these wholesale. In other words, questions concerning why and how 
to compare constitutions in Africa, the ontology of the comparatist, 
their positionality, ‘epistemic privileges’11 and interests, the constraints 
affecting comparative endeavours on the continent, and the emerging 
opportunities that could be leveraged to improve the art of comparison 
have remained among the least examined concerns in the existing 
literature.

Against this backdrop, this chapter examines the adjudication 
of fundamental rights by the Constitutional Courts of Benin, the 
Democratic Republic of Congo (DRC) and South Africa, to derive 
methodological insights for comparative constitutional analysis on 
the continent, drawing on various chapters of my recently published 
monograph on the three Constitutional Courts.12 The selection of 
these courts is informed by both the volume and significance of their 
constitutional rights jurisprudence since their establishment, as well as 
their impact on the protection of fundamental rights and the regulation 
of politics. In addition, the Constitutional Courts of Benin and South 
Africa have each acquired a reputation within Africa’s civil law and 
common law traditions, respectively, further justifying their inclusion 
in this comparative inquiry. The Constitutional Court of the DRC, for 
its part, is recent as compared to its counterparts. Nevertheless, its 
emerging body of constitutional rights jurisprudence, coupled with the 
distinctive features of its institutional design, in particular its operation 
alongside a public prosecutor’s office and its allowance for separate 
judicial opinions, both of which remain uncommon among civil law 
constitutional courts in Africa, renders it a pertinent jurisdiction from 
which meaningful comparative insights may be drawn.13 The analysis 
focuses on the interpretation of equality, fair trial and political rights, 
areas in which all three Constitutional Courts have developed substantial 
jurisprudence based on powers the respective constitutions have 

Generally, see H Botha ‘Of selves and others: A reply to Conrado Hübner Mendes’ in 
O Vilhena, U Baxi & F Viljoen (eds) Transformative constitutionalism: Comparing the 
apex courts of Brazil, India and South Africa (2013) 65-72; D Haefke ‘The positioned 
purpose: Rethinking positionality in comparative legal methodology’ (2025) 25(3) 
Global Jurists 1-23.

11	 AF Espínola ‘Subjectivité et connaissance: réflexions sur les épistémologies du 
“point de vue’’’ (2012) 53 Cahiers du Genre 99-120.

12	 See TM Makunya Between legal tradition and transformation: Constitutional 
interpretation of fundamental rights by the Constitutional Courts of Benin, the 
Democratic Republic of Congo and South Africa (2026) 47-50, for an expanded 
comparative discussion of the constitutional jurisprudence of the three Constitutional 
Courts. 

13	 See, broadly, Makunya (n 12) 47-50.
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bestowed on them,14 thereby enabling a structured and functionally 
meaningful comparison. 

While the chapter does not seek to develop a comprehensive 
epistemological theory of comparative constitutional law in Africa, it 
uses judicial practice to identify comparative patterns and to reflect, in a 
more limited but grounded manner, on the methodological implications 
of constitutional rights adjudication in Africa.

Apart from this introduction, the chapter is structured as follows: 
The next part reviews a distinctive approach adopted by Professor 
Charles Manga Fombad in his comparative constitutional scholarship, 
which I describe as ‘dialogical comparison’. This approach is contrasted 
with what I term ‘monological comparison’, and I argue, based on the 
comparative experience of Benin, the DRC and South Africa, in favour 
of a move towards the former for a more meaningful comparative 
practice across the continent. The third part reviews five key issues that 
I consider essential for understanding the comparative adjudication of 
constitutional rights, while the fourth part examines a new horizon from 
which comparative constitutional rights scholarship may benefit. In 
conclusion, I argue and explore the idea that comparing constitutional 
rights adjudication in Africa is a series of three methodological 
commitments: dialogical, transformative and de-colonial commitments. 
These commitments cut across Fombad’s outstanding scholarship – to 
whom this chapter pays tribute – and make it unique among that of his 
predecessors and contemporary comparative constitutional scholars. 

2	 From monological to dialogical constitutional 
comparison across Africa 

Fombad may rightly be regarded as the ‘father’ of modern comparative 
constitutional studies in Africa.15 The breadth of themes his scholarship 
has engaged, the range of jurisdictions he has introduced to the 
wider comparative constitutional law community, and the intellectual 
courage with which he has undertaken critical inquiries, particularly 
those challenging what many French-speaking constitutional scholars 
have long considered an established and almost immutable model 

14	 Arts 3 & 114 1990 of the Benin Constitution; arts 150, 157, 160 of the 2006 DRC 
Constitution and sec 167 of the 1996 South African Constitution. See, broadly, 
CM Fombad ‘An overview of contemporary models of constitutional review in Africa’ 
in CM Fombad (ed) Constitutional adjudication in Africa (2017) 17; SH Adjolohoun 
‘Centralised model of constitutional adjudication: The Constitutional Court of 
Benin’ in CM Fombad (ed) Constitutional adjudication in Africa (2017) 51; J Fowkes 
‘Constitutional review in South Africa: Features, changes and controversies’ in 
CM Fombad (ed) Constitutional adjudication in Africa (2017) 162.

15	 ‘Prof Charles Fombad’, https://www.chr.up.ac.za/centre-team/charles-fombad 
(accessed 29 December 2025); ‘Charles Manga Fombad’, https://scholar.google.
com/citations?hl=en&user=dvEpiS4AAAAJ (accessed 29 December 2025).
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for Francophone Africa,16 are unparalleled. No comparable scholarly 
contribution exists in the continent’s academic past.17

A defining feature of Fombad’s work is his ability to bridge linguistic, 
methodological and epistemic divides between the continent’s two 
dominant legal traditions, namely, common law and civil law. His 
comparative analyses do more than juxtapose multiple African legal 
systems: They also unearth and interrogate the doctrinal intricacies 
embedded in both English and French constitutional frameworks. 
This dual excavation is exceptional and advances the core objectives 
of functional comparative constitutional inquiry applied to African 
realities: Understanding how different jurisdictions confront similar 
constitutional challenges,18 such as the separation of powers,19 the 
enforcement of bills of rights,20 processes of constitutional change21 
or the performance of independent institutions;22 exploring how the 
failures of neo-constitutionalism might be remedied through enhanced 
institutional responsiveness or a deepened constitutional culture;23 and, 
crucially, discerning how successful constitutional models, norms and 
archetypes can inform the strengthening of weaker systems elsewhere 
on the continent.24

16	 CM Fombad & TM Makunya ‘The struggle for constitutional identity in Francophone 
Africa’ in CM Fombad & N Steytler (eds) Constitutional identity and constitutionalism 
in Africa (2024) 87-109; CM  Fombad ‘Protecting constitutional values in Africa:  
A comparison of Botswana and Cameroon’ (2003) 36 Comparative and International 
Law Journal of Southern Africa 83-105; CM Fombad ‘An overview of separation of 
powers under modern African constitutions’ in CM Fombad (ed) The separation of 
powers in African constitutionalism (2016) 58.

17	 Contrast with, among others, M Böckenforde and others Les juridictions 
constitutionnelles en Afrique de l’Ouest: Analyse comparée (2016); P Kameri-Mbote & 
C Odete (eds) The gallant academic: Essays in honour of HWO Okoth-Ogendo (2017); 
Y Ghai ‘Constitutionalism: African perspectives’ in P Kameri-Mbote & C Odete (eds) 
The gallant academic: Essays in honour of HWO Okoth-Ogendo (2017) 149.

18	 CM Fombad & LA Abdulrauf ‘Comparative overview of the constitutional framework 
for controlling the exercise of emergency powers in Africa’ (2020) 20 African Human 
Rights Law Journal 376-411; CM  Fombad (ed) The implementation of modern 
African constitutions: Challenges and prospects (2016); C Fombad & C Murray (eds) 
Fostering constitutionalism in Africa (2010).

19	 CM Fombad ‘The evolution of modern African constitutions: A retrospective 
perspective’ in CM Fombad (ed) The separation of powers in African constitutionalism 
(2016) 13.

20	 CM Fombad ‘African bills of rights in comparative perspective’ (2011) 17 Fundamina 
36.

21	 CM Fombad ‘An overview of the legal framework for amending modern African 
constitutions’ in CM Fombad & N Steytler (eds) Constitutional change and 
constitutionalism in Africa (2025) 27.

22	 CM Fombad ‘The diffusion of South African-style institutions? A study in comparative 
constitutionalism’ in R Dixon & T Roux (eds) Constitutional triumphs, constitutional 
disappointments: A critical assessment of the 1996 South African Constitution’s local 
and international influence (2018) 359. 

23	 CM Fombad ‘Constitutional literacy in Africa: Imperatives for an informed, engaged, 
and empowered citizenry’ (2025) 43 Nordic Journal of Human Rights 82-101.

24	 CM Fombad ‘Taming executive authoritarianism in Africa: Some reflections on 
current trends in horizontal and vertical accountability’ (2019) 12 Hague Journal 
on the Rule of Law 63-91.
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While several scholars have compared, both before and after 
the 1990 constitutional revolution or revival25 and the evolution 
of constitutional systems in Africa, the distinctiveness of Fombad’s 
work lies in his preference for dialogical, rather than monological, 
constitutional comparison. I use the term ‘monological comparison’ to 
refer to an approach that juxtaposes similarities and differences among 
legal systems belonging to the same legal tradition and operating within 
similar linguistic geographies, largely shaped by their shared colonial 
legacies. By contrast, a dialogical comparison transcends colonial-
linguistic boundaries: It seeks to understand, explore, expose and 
interrogate a tertium comparationis across legal systems that belong to 
different legal traditions.

In Africa, effective and impactful constitutional comparison 
inevitably requires a dialogical orientation. In fact, comparative 
constitutional studies across the continent have remained stagnant as 
most scholars have been trapped in colonial and linguistic silos that 
do not allow them to engage effectively constitutional systems other 
than those they are used to or have studied,26 with the consequence of 
making overly broad and generalised claims that fail to consider the 
diversity of legal traditions and systems of the continent. Most common 
law African comparatists have been trapped in an excessive linguistic 
chauvinism that has prevented them from at least attempting to learn 
from jurisdictions other than their own on account of linguistic and 
historical differences, even with advanced technologies that could at 
least translate basic materials. 

Legal and constitutional norms within a single legal tradition often 
share similar ideological roots and structural underpinnings.27 They may, 
therefore, be less likely to yield the kind of normative or institutional 
lessons that dialogical comparison can provide. In other words, while 
comparing systems within the same linguistic-legal family is not without 
value, it tends to reproduce conceptual horizons already circumscribed 
by colonial epistemologies. These similarities are illustrated, among 

25	 HK Prempeh ‘Africa’s “constitutionalism revival”: False start or new dawn?’ (2007) 
5 International Journal of Constitutional Law 469; BO  Nwabueze Judicialism in 
commonwealth Africa: The role of the courts in governments (1977); BO Nwabueze 
Presidentialism in Commonwealth Africa (1975); M Kamto Pouvoir et Droit en Afrique 
noire. Essai sur les fondements du constitutionnalisme dans les États d’Afrique noire 
francophone (1987).

26	 M Addaney & MG Nyarko (eds) Ghana @ 60: Governance and human rights in 
twenty-first century in Africa (2017); O Narey (ed) La justice constitutionnelle: Actes 
du colloque international de l’ANDC (2016); M Mbondenyi and others (eds) Human 
rights and democratic governance in Kenya: A post-2007 appraisal (2015).

27	 SF Joireman ‘Inherited legal systems and effective rule of law: Africa and the 
colonial legacy’ (2001) 39 Journal of Modern African Studies 571-572; LC  Keith 
& A  Ogundele ‘Legal systems and constitutionalism in sub-Saharan Africa: An 
empirical examination of colonial influences on human rights (2007) 29 Human 
Rights Quarterly 1097.
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others, by approaches to the separation of powers, a poor constitutional 
culture,28 models of constitutional reviews, approaches to international 
(human rights) norms,29 bills of rights content, and the tendency to rely 
on constitutional expertise from within similar linguistic systems.

Conversely, a constitutional comparatist such as Fombad, who 
engages both civil law and common law constitutional realities in Africa, 
produces insights of a normative, institutional and practical nature that 
are rarely attainable when one does monological comparison. This 
constitutes one of the major contributions of Fombad’s scholarship, from 
which the field has substantially benefited over the past three decades. 
This is not to suggest that monological comparison does not qualify 
as comparison at all. I remain mindful that the choice of comparative 
method depends on the objectives and purpose of each study;30 that 
constitutional systems sharing the same linguistic heritage can at 
times provide meaningful comparative lessons capable of enhancing 
the effectiveness and efficiency of constitutional norms and standards; 
and that differences among constitutional courts within the same legal 
tradition may at times be significant, particularly when divergent 
political and historical trajectories have shaped distinct legal and 
institutional orders. Nevertheless, in the African context, where legal 
systems are marked by layered colonial legacies, dialogical comparison 
accomplishes far more than monological approaches. It creates space for 
a richer, more critical and more transformative constitutional dialogue, 
one capable of advancing scholarship beyond the constraints of 
inherited legal taxonomies and embracing ‘Alter-Native’ constitutional(-
ism) traditions.31

Fombad’s scholarship thus is a clarion call for a shift from 
monologism to dialogism in constitutional comparison across the 
African continent. Monologism continues to reproduce colonial 
normative and institutional logics and hierarchies, as well as judicial 
power asymmetries that manifest in several ways: intra-legal tradition 
approaches to legal education and partnerships;32 intra-legal tradition 

28	 M Simiyu & TM Makunya ‘Citizens’ collective action, constitutional changes, 
and constitutionalism: Lessons from the Building Bridges Initiative in Kenya’ in 
CM Fombad & N Steytler (eds) Constitutional change and constitutionalism in Africa 
(2025) 380-384.

29	 M Killander ‘The effects of international law norms in constitutional adjudication 
in Africa’ in CM  Fombad (ed) Constitutional adjudication in Africa (2017) 209; 
M Killander & H Adjolohoun ‘International law and domestic human rights litigation 
in Africa: An introduction’ in M Killander (ed) International law and domestic human 
rights litigation in Africa (2010) 3.

30	 V Champeil-Desplats Méthodologies du droit et des sciences du droit (2022) 242-243.
31	 S Mnisi Alter-Native constitutionalism: Common-ing “common” law, transforming 

property in South Africa (2026) 47-51.
32	 CM Fombad ‘Fostering a constructive intra-African legal dialogue in post-colonial 

Africa’ (2022) 66 Journal of African Law 1-22; CM Fombad ‘Africanisation of legal 
education programmes: The need for comparative African legal studies’ (2014) 49 
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cross-fertilisation of constitutional jurisprudence, as judges tend to refer 
to jurisdictions with similar colonial heritages;33 and the veneration or 
uncritical engagement by some African judges, courts and scholars with 
jurisprudence produced by apex courts of former colonial powers as 
much as they do with regard to constitutional scholarship produced 
by constitutionalists based at Western universities. Francophone 
constitutional judges continue to cite, engage with and visit the French 
Constitutional Council or the Belgian Constitutional Court, while seldom 
engaging their African common law counterparts, just as some common 
law judges tend to look almost exclusively to Anglo-American apex 
courts.34 In both cases, this leaves unexplored the rich constitutional 
jurisprudence developed by fellow African apex courts.

Although intra-African and supranational judicial dialogues among 
constitutional courts, and between them and regional human rights 
or integration courts, have begun to emerge and hold the potential to 
disrupt colonial hierarchies among courts, judges and legal systems,35 
these dialogues are still in their infancy. They have so far remained largely 
symbolic and theoretical and intervene at a more superstructural level 
when what divides legal traditions and professionals on the continent 
encompasses infrastructural colonial realities and legacies that need 
unpacking and complete overhaul through, among others, serious 
scholarly engagements. Dialogues have not yet produced sustained or 
concrete jurisprudential engagement between judges. 

The relevance of dialogism in the African context, given the 
continent’s colonial heritage, is to (Pan-)Africanise comparative 
constitutionalism:36 to unmask, contest and re-examine the assumptions 
underlying comparative approaches that presume the superiority of 
Global North constitutional jurisdictions over African ones; to amplify 
the voices of courts and jurisdictions that are not the usual suspects in 
comparative studies beyond their linguistic families; and to encourage 
comparatists to engage with constitutional experiences of countries 
and jurisdictions with which African states share meaningful historical, 
political and socio-legal affinities, as the exploration of comparative 

Journal of Asian and African Studies 383-398.
33	 Makunya (n 12) 225.
34	 For South Africa, while there is steady reliance on the decisions of African domestic 

courts such as Zimbabwe, Botswana and Namibia, the bulk of foreign decisions 
emanate from the United States, Canada, New Zealand, Australia, Germany and the 
United Kingdom. See Makunya (n 12) 172.

35	 Final report on third African judicial dialogue: Improving judicial efficiency in 
Africa (9-11 November 2017), https://www.african-court.org/wpafc/wp-content/
uploads/2020/04/Final-Report-of-the-Third-Judicial-Dialogue-1.pdf (accessed  
30 December 2025).

36	 N Ndlovu & M Omino ‘The functional constitutionalism of Justice Thembile 
Skweyiya’ in N  Bohler-Muller, M  Cosser & G  Pienaar (eds) Making the road by 
walking: The evolution of the South African Constitution (2018) 186.
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themes emerging from a dialogical comparison of constitutional 
rights adjudication by three important African constitutional courts 
demonstrates in the next part. 

3	 Comparative themes

Constitutional rights adjudication encompasses institutional, normative 
and procedural dimensions. Institutionally, the comparatist interrogates 
which body is constitutionally vested with the authority to adjudicate 
fundamental rights (3.1). Normatively, the inquiry turns to the rights 
at stake, examining their nature and scope (3.2). The procedural 
dimension concerns the processes through which constitutional rights 
are adjudicated, including the interpretation of rights and related 
doctrinal questions (3.3), as well as the litigation mechanisms in place, 
particularly who is entitled to bring constitutional claims and how such 
standing rules shape the adjudicatory process as a whole (3.4). A distinct 
and pressing methodological challenge in comparative constitutional 
analysis in Africa concerns the disproportionate centrality accorded to 
South African constitutional jurisprudence and the attendant risk of a 
South-Africanisation of comparative constitutionalism (3.5).

3.1	 Apex constitutional courts and their powers

Constitutional courts, understood as courts vested with the mandate to 
guarantee the supremacy of the constitution through the control of the 
constitutional validity of infra-constitutional norms and enforcement 
and interpretation of bills of rights, are the central institutional pillar 
comparatists should seek to understand across legal traditions for them 
to grasp the intricacies of constitutional adjudication of fundamental 
rights.37 The comparatist must understand, among others, the nature 
of the constitutional jurisdiction with which they need to engage, 
the nature, qualification and judicial philosophy, where possible, of 
individual judges tasked with adjudicating constitutional matters,38 
the powers conferred on the court, its status and relationships with 
other courts within the hierarchy of the judiciary and other branches 
of the state (legislature and the executive), all of this placed within the 
country’s socio-political setting.

Comparatists looking dialogically at the adjudication of constitutional 
rights in Africa should not prima facie assume that judgments of 
constitutional courts are merely the result of the confrontation of relevant 

37	 AS Sweet Governing with judges: Constitutional politics in Europe (2002) 29.
38	 JV Evina ‘La justice constitutionnelle en Afrique et la question de l’indépendance: 

Étude comparée des modèles francophone et anglophone’ (2025) 74 Revue des droits 
et libertés fondamentaux, https://revuedlf.com/droit-constitutionnel/la-justice-
constitutionnelle-en-afrique-et-la-question-de-lindependance-etude-comparee-des-
modeles-francophone-et-anglophone/ (accessed 30 December 2025). 
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facts with pertinent constitutional right norms.39 The constitutional 
decision-making process within constitutional jurisdictions is a moral, 
political and legal endeavour rendering the making of decisions generally 
complex, as a web of factors shapes judges’ ability to decide one way or 
another.40 Judgments mask disagreements among judges and direct and 
indirect pressures mounted on judges, including from political actors, 
lobbyists or civil society activists who, for instance, intervene as friends 
of courts, who in turn influence judges’ positions or constrain their 
judicial discretion. In legal traditions where judicial dissents are not 
allowed,41 as is the case with most civil law constitutional jurisdictions 
in Africa save for the DRC,42 one would hardly know, beyond the official 
reasoning penned in the judgment, what prompted the court to decide 
in a particular direction, while constitutional judges allowed to dissent 
may be amenable to reveal and disagree with the majority, something 
that can be used to explain the outcome of adjudication.43

In what follows, I look at what the nature of constitutional courts, that 
of constitutional judges and the powers of constitutional jurisdictions 
can teach comparatists assessing constitutional adjudication of 
fundamental rights across Africa. 

The nature of the constitutional court is crucial primarily because 
courts that adjudicate fundamental rights across Africa differ.44 Thus, 
constitutional review can be exercised either by a single/separate 
quasi-judicial, quasi-political jurisdiction placed outside the hierarchy 
of the judiciary with no hierarchical relationships with other courts 
to deal with constitutional matters (concentrated/centralised model 
of constitutional adjucation) or courts within the hierarchy of the 
judiciary each being empowered, generally starting from the High 

39	 TM Makunya ‘L’apport et les limites des tribunaux dans la réalisation de la justice 
sociale en Afrique du Sud’ in JB Akilimali & TM Makunya (eds) L’Etat africain et 
la crise postcoloniale: Repenser 60 ans d’alternative institutionnelle et idéologique 
sans alternative socioéconomique (2021) 213-215; G  Niyungeko ‘Vernissage de 
l’ouvrage du Juge Albie Sachs intitulé “L’étrange alchimie de la vie et de la loi”’ 
3 January 2022, https://africlaw.com/2022/01/03/vernissage-de-louvrage-
du-juge-albie-sachs-intitule-letrange-alchimie-de-la-vie-et-de-la-loi/ (accessed  
30 December 2025); B Kanté ‘L’étrange alchimie de la vie et de la loi du Juge Albie 
Sachs: Commentaire’ 5 January 2022, https://africlaw.com/2022/01/05/letrange-
alchimie-de-la-vie-et-de-la-loi-du-juge-albie-sachs-commentaire/ (accessed 30 Dec-
ember 2025); H Gueldich ‘L’étrange alchimie de la vie et de la loi du Juge Albie 
Sachs: Commentaire’ 7 January 2025, https://africlaw.com/2022/01/07/letrange-
alchimie-de-la-vie-et-de-la-loi-du-juge-albie-sachs-commentaire-2/ (accessed  
30 December 2025).

40	 A Sachs L’étrange alchimie de la vie et de la loi (2021) 31. 
41	 The case with most civil law constitutional jurisdictions except the DRC. See art 

92(5) of the 2013 Organic Act on the DRC Constitutional Court. 
42	 Art 92(5) DRC Constitutional Court Act (2013). 
43	 J Froneman & H Taylor ‘Judicial dissent and the special scrutiny of power’ in N Ally 

& L Boonzaier (eds) Edwin Cameron: Influences and impact (2025) 367.
44	 TM Makunya & JK Sindani ‘Leveraging constitutional review to combat retrogressive 

communication surveillance laws in Francophone Africa’ (2025) 25(2) African 
Human Rights Law Journal 901-902.	
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Court, to deal with constitutional matters (diffused/decentralised 
model of constitutional adjudication).45 Understanding this allows the 
comparatist to settle some questions and provide critical perspectives. 
For example, constitutional jurisdictions within the decentralised 
model are more likely than not to be closer to those who need them 
(as they are more than one scattered across the country, making them 
geographically as close as possible with litigants). These courts are also 
instrumental in allowing individuals to exercise the right to appeal 
against constitutional judgments from inferior courts. Classically, 
diffused constitutional jurisdictions have been designed, among others, 
to protect fundamental rights through direct petitions when leave is 
granted or when considering appeals from inferior courts. By contrast, 
a constitutional court in centralised systems is located primarily in 
the country’s capital city acting as first and last resort court. Litigants 
cannot appeal against its decisions.

More fundamentally, the comparatist will be better positioned to 
grasp, account for and draw methodological implications from what 
I refer to as judicial competition in constitutional rights adjudication. 
Judicial competition, which can be corrosive (negative competition) or 
constructive (positive competition), may be understood as a form of 
institutional rivalry that emerges whenever courts exercise intersecting 
interpretive authority over matters involving fundamental rights,46 
whether they are arranged within a hierarchical structure (as in many 
common law constitutional systems) or operate without any formal 
hierarchy (as is typical of civil law constitutional courts alongside other 
apex jurisdictions). For instance, a Francophone constitutional court 
may render decisions that directly affect the jurisdictional sphere of 
other apex courts, administrative or judicial, whose competences are 
distinctly allocated by the constitution. Jurisprudential clashes between 
the DRC Constitutional Court and the DRC Council of State (apex court 
in administrative matters),47 or between the Benin Constitutional Court 
and the High Court of Justice (apex court in administrative and judicial 
matters),48 exemplify this phenomenon. Judicial competition also 
manifests in systems where a court’s decisions are subject to appellate 
review by a superior court, thereby creating incentives for the lower 

45	 On Ethiopian exceptionalism, see AK Abebe ‘Unique but ineffective: Assessing the 
constitutional adjudication system in Ethiopia’ in CM Fombad (ed) Constitutional 
adjudication in Africa (2017) 181. 

46	 The High Court, the Supreme Court of Appeal and the Constitutional Court in South 
Africa, for example.

47	 Judgment R Const 1800 of 22 July 2022; Judgment R Const 1818 of 18 November 
2022. See also Judgment R Const 1816 of 18 November 2022.

48	 Decision DCC 09-087 of 13 August 2009 where it was noted that the Supreme Court 
disregarded the Court invalidation of an unconstitutional act that determined 
property rights based on slavery status. See, generally, G Badet Les attributions 
originales de la Cour constitutionnelle du Bénin (2013) 97-98.
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court to exercise heightened doctrinal prudence in its assessment of 
both fact and law. This dynamic characterises a wide range of common 
law constitutional jurisdictions. Finally, judicial competition may arise 
within a single court when deliberations are sufficiently transparent 
to permit judges to depart from the majority and to issue separate or 
dissenting opinions,49 thereby fostering an internal arena of competing 
interpretive positions that influences the court’s overall authority. 
This last form of competition is commonplace in many common law 
jurisdictions and can be observed in any legal system in which dissenting 
opinions are permitted, regardless of the broader legal tradition to 
which it belongs.

From a comparative standpoint, the dynamic of judicial competition, 
when constructive, can allow the comparatist to understand how the 
quality of judgments, and the protection of human rights is made 
possible through multiple structural and internal layers within various 
constitutional jurisdictions across the African continent. As Chaskalson 
P noted, the correctness of a decision is greater in instances when 
courts consider cases more than once and the ‘losing party’ gets the 
opportunity to challenge the reasoning of the previous court.50

A second issue closely tied to the nature of constitutional courts 
concerns the identity of the judges who adjudicate human rights 
disputes: Who they are, how they are appointed, whether the 
appointment process equips them to withstand political pressure 
or arbitrary removal, and whether their professional trajectories or 
ideological commitments predispose them to be champions of human 
rights or political liberalisation.51 These questions are essential for 
assessing whether judicial composition exerts a discernible influence 
on constitutional rights jurisprudence in Africa. Starting with the 
three countries under comparison, the DRC and Benin display similar 
patterns in the appointment of constitutional judges. Their judges 
are broadly political appointees, an eclectic mix of jurists, politicians, 
lawyers and academics, appointed for a non-renewable fixed term in 
the DRC or a single renewable term in Benin.52 In both systems, the 
head of state retains mechanisms that enable the arbitrary removal, 
replacement or disciplinary targeting of judges, thereby weakening 
institutional guarantees of independence.53 These vulnerabilities have 

49	 Sachs (n 40) 30-31. 
50	 Bruce & Another v Fleecytex Johannesburg CC & Others 1998 (2) SA 1143 (CC) 4 

para 8.
51	 Makunya (n 12) 293-297.
52	 Art 115 of the 1990 Constitution of Benin; art 158 of the 2006 Constitution of the 

DRC.
53	 For examples, see ‘RDC: Félix Tshisekedi écarte Dieudonné Kaluba de la Cour 

constitutionnelle’ 10 May 2022 Jeune Afrique, https://www.jeuneafrique.
com/1345105/politique/rdc-felix-tshisekedi-veut-remplacer-dieudonne-kaluba-a-
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at times encouraged a jurisprudential posture of deference toward the 
executive and the legislature, as observed in the DRC Constitutional 
Court54 and, more dramatically, in Benin in June 2018, when newly 
appointed judges reversed key precedents developed since the Court’s 
establishment.55

Yet, this institutional fragility does not tell the whole story. Both 
courts have, at certain points in their histories, issued decisions 
regarded as landmarks.56 In Judgment DCC 09-016 of 19 February 2009 
the Benin Constitutional Court found that the parliamentary majority 
had the obligation to consider the views of the parliamentary minority 
when adopting decisions in order to promote ‘respect, dialogue and 
mutual tolerance’ among the people of Benin in a context where no 
clear constitutional provisions recognised such an obligation.57 In 
another judgment, the Court affirmed the existence of an ‘unwritten’ 
constitutional principle of ‘national consensus’ that must be reached 
before a constitutional amendment can be adopted reiterating that this 
principle derives from the way decisions were adopted when adopting 
the 1990 Constitution.58 The DRC Constitutional Court, on its part, has 
consistently invoked ideals of the rule of law and its role to protect 
fundamental rights to declare that it had jurisdiction over certain legal 
acts, including political acts and judgments from other (apex) courts 
in the absence of an explicit constitutional jurisdiction conferred on 
it.59 These examples from the Benin and DRC Constitutional Courts 
reveal that even structurally vulnerable courts can, under particular 
conditions, advance a culture promoting constitutionalism and human 
rights.

South Africa offers a contrasting model. Its common law-inspired 
culture of openness, transparency and public participation in 
judicial appointments60 provides a stronger foundation for selecting 

la-cour-constitutionnelle/ (accessed 30 December 2025).
54	 Judgment R Const 1550 of 6 May 2021; Judgment R Const 624/630/631 of  

30 March 2028. See M Wetsh’okonda Koso ‘A propos du pouvoir de ‘régulation de 
la vie politique’ par la Cour constitutionnelle congolaise: Une analyse de l’arrêt 
R Const 0089/2015 du 8 septembre 2015’ (2016) 1 Annuaire congolais de justice 
constitutionnelle 225-249; V  Mugenzi ‘L’interprétation constitutionnelle par la 
Cour constitutionnelle de la République démocratique du Congo: entre acte de 
connaissance et acte de volonté’ Master’s dissertation, University of Goma, 2025 
(on file with author).

55	 TM Makunya ‘The application of the African Charter on Human and Peoples’ Rights 
in constitutional litigation in Benin’ in F Viljoen and others (eds) A life interrupted: 
Essays in honour of the lives and legacies of Christof Heyns (2022) 484.

56	 D Degboe ‘Les vicissitudes de la protection des droits et libertés par la Cour 
constitutionnelle du Bénin’ (2016) 10 Les Annales de droit 119-138.

57	 Judgment DCC 09-016 of 19 February 2009 and Judgment DCC 01-011 (n 15).
58	 Judgment DCC 06-074 of 8 July 2006.
59	 See, among others, Judgment R Const 1800 of 22 July 2022; Judgment R Const 1818 

of 18 November 2022. See also Judgment R Const 1816 of 18 November 2022.
60	 Secs 174-176 1996 Constitution of South Africa.
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independent-minded constitutional judges conscious of their 
transformative mandate in a society marked by the deep structural 
legacies of colonialism and apartheid. The global acclaim enjoyed by 
South Africa’s constitutional jurisprudence stems, in part, from this 
forward-looking judicial posture,61 which has cemented a robust culture 
of rights protection, political accountability and a judicial willingness 
to arbitrate socio-political and racial controversies that the political 
branches have been unable or unwilling to resolve.62 Nonetheless, 
even in South Africa, constitutional adjudication has become a site of 
ideological, historical injustice and racial contestation.63 For instance, 
in Chairperson of the Council of the University of South Africa & Others v 
AfriForum NPC, challenging the revised UNISA language policy aimed 
at enhancing the status of indigenous African languages while phasing 
out Afrikaans and, therefore, removing the guarantee that courses 
be offered in both Afrikaans and English, the Constitutional Court 
held the policy to be contrary to section 29(2) of the Constitution.64 
The Court held in particular that ‘to simplistically style Afrikaans as 
having a one-dimensional history and existence as “the language 
of the whites”, and as “the language of the oppressor”, is entirely 
misconceived and flies in the face of the true history of its origins and 
development’.65 Constitutional challenges can also relate to economic 
power asymmetries among races. In some of these cases, constitutional 
judges often find themselves institutionally ill-equipped to dismantle 
entrenched economic inequalities, leaving millions of black South 
Africans without basic socio-economic necessities despite the Court’s 
celebrated innovations.66

A lesson that emerges for comparatists is that the role of 
constitutional judges is crucial but not determinative. Judges celebrated 
for their activism may encounter structural or political limits that 
impede substantive transformation, while courts traditionally perceived 
as conservative may, under certain conditions, shift the pendulum 
toward more robust rights protection.

61	 C Hoexter ‘Transformative adjudication in administrative law: The jurisprudence 
of Edwin Cameron’ in N Ally & L Boonzaier (eds) Edwin Cameron: Influences and 
impact (2025) 197.

62	 Law Society of South Africa & Others v President of the Republic of South Africa & 
Others CCT67/18.

63	 T Madlingozi ‘Social movements and the Constitutional Court of South Africa’ in 
O Vilhena, U Baxi & F Viljoen (eds) Transformative constitutionalism: Comparing the 
apex courts of Brazil, India and South Africa (2013) 532.

64	 CCT 135/20, 22 September 2021 para 78.
65	 Chairperson of the Council of the University of South Africa & Others v AfriForum NPC 

(n 64) para 19.
66	 TM Makunya ‘Le rôle et l’apport des tribunaux dans la réalisation de la justice 

sociale en Afrique du Sud’ in JB Akilimali & TM Makunya (eds) L’Etat africain et la 
crise postcoloniale: Repenser 60 ans d’alternance institutionnelle et idéologique sans 
alternative socio économique (2021) 186-188.
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The final concern relates to the relevance of comparing, across legal 
traditions, the powers or mandates that constitutions and subsidiary 
laws confer upon constitutional jurisdictions, the ways in which these 
powers are exercised, and their implications for nurturing, or hindering, 
a human rights-promotional constitutional culture.67 This focus rests 
on several assumptions: that constitutional jurisdictions can only 
exercise their activities within the limit of powers expressly granted 
to them, irrespective of the nature of the case or the political order 
in which they operate; that a court’s competence must derive from 
explicit legal provisions rather than from jurisprudential constructions, 
lest one encourages ‘judicial adventurism’;68 or that constitutional 
jurisdictions cannot be faulted for failing to foster legal, political or 
social transformation when they lack a clear mandate to do so. Another 
assumption is that courts endowed with broader and explicit human 
rights mandates are more likely to protect rights than those without 
such mandates.69 As Fombad aptly notes, ‘the question of constitutional 
justice today is less about what model is in operation and more about 
what powers the court has been given and whether it can fully utilise 
them to provide constitutional justice and protect citizens against 
arbitrary government’.70

However, there is more to the picture. Unlike its Benin counterpart, 
the Constitutional Court of the DRC does not have an explicit mandate 
to adjudicate human rights matters. It has nonetheless assumed such a 
mandate through an expansive reading of the judiciary’s constitutional 
status as guarantor of ‘individual liberties and citizens’ fundamental 
rights’.71 Despite lacking explicit jurisdiction over several key acts, 
votes of no confidence, parliamentary resolutions, omissions and even 
judicial decisions, the Court has not hesitated to entertain petitions 
alleging constitutional rights violations arising from such acts.72 It has, 
moreover, issued rulings in favour of a diverse range of applicants, 
including members of parliament, provincial governors and private 
companies, whose claims would have been excluded had the Court 
taken a strict formalist approach in matters concerning the right to 
defence, in particular.73 Similarly, the Constitutional Court of Benin has, 
over time, asserted jurisdiction over judicial acts, omissions, interviews 

67	 CM Fombad ‘An overview of contemporary models of constitutional review in Africa’ 
in CM Fombad (ed) Constitutional adjudication in Africa (2017) 37-38. 

68	 M Akech ‘The basic structure doctrine and the politics of constitutional change 
in Kenya: A case of judicial adventurism?’ in CM Fombad & N Steytler (eds) 
Constitutional change and constitutionalism in Africa (2025) 266-301.

69	 Makunya (n 12) 321-325.
70	 Fombad (n 67) 45.
71	 Art 150 2006 DRC Constitution. 
72	 Makunya (n 12) 161-162.
73	 As above.
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and other non-traditional matters, and has proactively developed 
constitutional principles aimed at countering authoritarian tendencies 
and at strengthening deliberative parliamentary practice, despite 
lacking a positive textual foundation for such interventions.74 Some of 
these innovations were later reversed by the Court itself on the grounds 
that they lacked an explicit legal basis.75 By contrast, the South African 
Constitutional Court, though endowed with a far clearer and more 
generous rights mandate, has been criticised for its restrictive approach 
to granting direct access and for a cautious remedial posture in certain 
cases, which some argue has prevented it from effecting the much 
needed transformation in cases of socio-economic rights.76

These examples demonstrate that while the formal powers 
conferred upon constitutional courts remain important explanatory 
factors of judgments and the quality of human rights protection, they 
are insufficient on their own. A comparative assessment of constitutional 
adjudication of fundamental rights must also take into account the 
courts’ evolving judicial politics and jurisprudential trajectories over 
the longue durée.77

3.2	 Bills of rights

Constitutional rights78 and their manifestations across African 
constitutions are another theme of interest to dialogical comparison as 
no major legal tradition was spared from the post-Cold War revolution 
of rights.79 Several aspects may be taken as points of departure for 

74	 Degboe (n 56) 119-138.
75	 Makunya (n 55) 484.
76	 C Albertyn ‘Contested substantive equality in the South African Constitution: 

Beyond social inclusion towards systemic justice’ (2018) 34 South African Journal 
on Human Rights 441-468; J Dugard ‘Closing the doors of justice? The South African 
Constitutional Court’s approach to direct access’ 25 May 2015, https://www.
openglobalrights.org/Closing-the-doors-of-justice/ (accessed 2 January 2026).

77	 T Roux ‘Principle and pragmatism on the Constitutional Court of South Africa’ 
(2009) 7 International Journal of Constitutional Law 106-138.

78	 Concepts of ‘fundamental rights’, ‘human rights’, ‘bills of rights’ ‘rights and freedoms’ 
are used interchangeably in this chapter. See X Dupré de Boulois Droit des libertés 
fondamentales (2024) 29-34; P Wachsmann Libertés publiques (2021) 3-12. 

79	 Ch 2, Bill of Rights, secs 7-39 1996 Constitution of South Africa; 2020 Constitution 
of Algeria (Title 2: Fundamental rights, public liberties and duties, arts 34-87); 
2010 Constitution of Angola (Title 2: Fundamental rights and duties, arts 22-88); 
1990 Constitution of Benin (Title 2: Individual rights and duties, arts 7-40); 1966 
Constitution of Botswana as amended in 2016 (Ch 2: Protection of fundamental 
rights and freedoms, secs 3-19); 1991 Constitution of Burkina Faso as amended 
(Title 1: Fundamental rights and duties, arts 1-30); 2018 Constitution of Burundi 
(Title 2: Bill of fundamental individual and citizen rights and duties, arts 19-74); 
1980 Constitution of Cape Verde as amended in 1992 (Part II: Rights and duties 
of citizens, arts 14-87); 1972 Constitution of Cameroon as amended in 2008 
(Preamble); 2016 Constitution of Central African Republic (Title 1: Fundamental 
basis of the society, arts 1-23); 2018 Constitution of Comoros (Title 2: Rights and 
duties of citizens, arts 13-51); 2015 Constitution of the Republic of Congo (Title 2: 
Fundamental rights and freedoms, arts 8-56); 2006 Constitution of the DRC (Title 
2: Human rights, fundamental rights and duties of the citizen and state, arts 11-
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comparison, such as the historical background of violations, tyranny 
and oppression, which have moulded the crafting of certain provisions,80 
including socio-economic rights.81 Bills of rights are not isolated legal 
mechanisms that are in place for symbolic gains: They are aimed at 
contributing to the transformation of socio-economic conditions of 
individuals who have been subjected to dehumanising authoritarian or 

67); 2016 Constitution of Côte d’Ivoire (Title 1: Rights, freedoms and duties, arts 
1-47); 1992 Constitution of Djibouti as amended (Title 2: Rights and obligations of 
the person, arts 10-20); 2019 Constitution of Egypt (Title 3: Public rights, freedoms 
and duties, arts 51-93); 1997 Constitution of Eritrea (Chapter 3: Fundamental 
rights, freedoms and duties, arts 14-29); 2005 Constitution of Eswatini (Chapter 3: 
Protection and promotion of fundamental rights and freedoms, arts 14-39); 1994 
Constitution of Ethiopia (Chapter 3: Fundamental rights and duties, arts 13-44); 
1991 Constitution of Gabon as amended (Preliminary Title: fundamental principles 
and rights, arts 1(1-23)); 1996 Constitution of The Gambia as amended (Chapter 
4: Protection of fundamental rights and freedoms, secs 17-38); 1992 Constitution 
of Ghana as amended (Chapter 5: Fundamental human rights and freedoms, arts 
12-33); 2020 Constitution of Guinea (suspended) (Title 2: Rights, freedoms and 
duties, arts 5-33); 2025 Draft Constitution of Guinea (Title 2: Freedoms, rights 
and duties, arts 7-40); 1984 Constitution of Guinea Bissau as amended (Part 2: 
Fundamental rights, freedoms and duties, arts 24-58); 1995 Constitution of 
Equatorial Guinea (art 13); 2010 Constitution of Kenya (Chapter 2: Bill of Rights, 
secs 19-59); 1993 Constitution of Lesotho as amended (Chapter 2: Protection 
of fundamental rights and freedoms, secs 4-24); 1986 Constitution of Liberia 
(Chapter 2: Fundamental rights, arts 11-26); 2016 Constitution of Libya (Chapter 
2: Rights and freedoms, arts 38-76); 2010 Constitution of Madagascar (Title 2: 
Freedoms, rights and duties of citizens, arts 7-39); 1994 Constitution of Malawi 
as amended (Chapter 4: Fundamental rights, arts 15-46); 2023 Constitution of 
Mali (Title 1: Rights and duties, arts 1-29); 1991 Constitution of Mauritania as 
amended (Preamble, art 10); 1968 Constitution of Mauritius as amended (Chapter 
2: Protection of fundamental rights and freedoms of the individual, arts 3-19); 2011 
Constitution of Morocco (Title 2: Fundamental rights and freedoms, arts 19-40); 
2004 Constitution of Mozambique as amended (Title 3: Fundamental rights, duties 
and freedoms, arts 35-95); 1990 Constitution of Namibia as amended (Chapter 3: 
Human rights and fundamental freedoms, arts 5-25); 2010 Constitution of Niger 
as amended (Titre 2: Rights and duties of the human person, arts 10-45); 1999 
Constitution of Nigeria as amended (Chapter 4: Fundamental rights, arts 33-46); 
1995 Constitution of Uganda as amended (Chapter 4: Protection and promotion 
of fundamental rights and other human rights and freedoms, secs 20-58); 2003 
Constitution of Rwanda as amended (Chapter 4: Rights and freedoms of the 
person, arts 12-53); 1975 Constitution of Sao Tomé and Principe as amended (Part 
2: Fundamental rights and social order, arts 15-65); 2001 Constitution of Sénégal 
as amended (Titre 2: Public liberties and the rights of the person, socio-economic 
rights and collective rights, arts 7-25); 1993 Constitution of Seychelles as amended 
(Chapter 3: Seychelles Bill of Rights and Fundamental freedoms, arts 15-39); 1991 
Constitution of Sierra Leone as amended (Chapter 3: Recognition and protection of 
human rights and individual fundamental freedoms, arts 15-30); 2012 Constitution 
of Somalia (Chapter 2: Fundamental rights and citizen duties, arts 10-42); 2019 
Constitution of Sudan (Chapter 14: Declaration of rights and freedoms, arts 42-
67); 2013 Constitution of South Sudan (Part 2: Bill of Rights, arts 9-34); 1977 
Constitution of Tanzania as amended (Chapter 1: Fundamental rights and duties, 
arts 12-32); 2018 Constitution of Chad (Title 2: Fundamental rights, freedoms 
and duties, arts 12-64); 1992 Constitution of Togo as amended (Title 2: Rights, 
Freedoms and duties of citizens, arts 10-50); 2014 Constitution of Tunisia (Title 2: 
Rights and freedoms, arts 21-49); 1991 Constitution of Zambia as amended (Part 
3: Protection of fundamental individual rights and freedoms, secs 11-32); 2013 
Constitution of Zimbabwe as amended (Chapter 4: Bill of Rights, secs 44-87).

80	 BK Twinomugisha ‘The role of the judiciary in the protection of democracy in 
Uganda’ (2009) 9 African Human Rights Law Journal 1-22.

81	 C Mbazira Litigating socio-economic rights in South Africa: A choice between corrective 
and distributive justice (2009) 132-137.
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domination patterns across history,82 including marginalised/vulnerable 
groups, advancing social justice objectives, a culture of justification and 
accountability to both prevent and address authoritarian impulses of 
political leaders who have demonstrated their unconstrained tendencies 
when norms are weak or unchecked, and constraining the emerging 
powers of private actors, among others.

The comparatist will also understand and explore the silences, 
compromises, concessions and questions the bill of rights left unresolved 
despite the acute needs for transformation in some countries.83 Most 
importantly, its romanticisation must be explored, revealed and 
critiqued, as the virtues placed in the bill of rights do actually vary. Bills 
of rights can be tools for transformation and political accountability that 
are constantly mobilised in ending the legacies of political/economic 
domination in places such as South Africa, in addition to being seen 
as protective normative standards across legal systems. Once placed in 
this context and the level of generality is reduced, the bill of rights’ role 
can become clear.

In addition to this historical standpoint, it is crucial to understand 
other aspects: the nature and scope of rights guaranteed, their 
formulation, the status of these rights and the bill of rights as a whole, 
the nature and scope of limitations, derogations, and possibly whether 
constitutions contain explicit provisions on the interpretation of rights, 
as well as the nature of their relationship with international legal 
instruments.84 As these aspects may vary across constitutions and affect 
the quality of their interpretation, an accurate comparative scrutiny of 
these provisions becomes relevant.85 Comparatists should not satisfy 
themselves with the existence of bills of rights alone. They should 
mainly assess and understand how these provisions are stipulated, 
interpreted and applied beyond mere recognition.

While constitutions strive to guarantee fundamental rights,86 not 
all rights are generally provided for under constitutions. Furthermore, 
their formulation, breadth and length vary across constitutions, with 
a general tendency that most provisions on fundamental rights under 
Anglo-American constitutions are long and detailed as compared to 
Francophone constitutions.87 By explicitly clarifying the normative 

82	 E Mureinik ‘A bridge to where? Introducing the interim Bill of Rights’ (1994) 10 
South African Journal on Human Rights 31-48.

83	 L du Plessis ‘A background to drafting the chapter on fundamental rights’ in B de 
Villiers (ed) Birth of a constitution (1994) 100.

84	 CM Fombad ‘African bills of rights in comparative perspective’ (2011) 17 Fundamina 
39.

85	 Makunya (n 12) 304-315.
86	 C Heyns & W Kaguongo ‘Constitutional human rights in Africa: Current 

developments’ (2006) 22 South African Journal on Human Rights 673.
87	 Makunya (n 12) 52-53.
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content of rights and the extent to which they could be derogated 
from or limited, these provisions constrain the discretion of judges 
and may lead to transformative outcomes if interpreted correctly. It is 
relevant to add the substantive nature of rights such as equality under 
some constitutions,88 as compared to formalist/de jure approaches 
Francophone constitutions take on the same rights, which may likely 
not allow judges to address historical imbalances, remove barriers to 
the participation of several groups, and adopt reparatory/restitutionary 
measures against practices that do not enable individuals to enjoy their 
rights at the same level as others.

Moreover, how bills of rights relate to material and institutional 
international law norms can tell the comparatist how a bill of rights is 
better positioned to be complemented by these norms, either binding 
treaties or progressive soft law materials human rights bodies adopt as 
part of their mandates, in case it has internal shortcomings, for example, 
where it does not contain certain rights, where the formulation of some 
rights is too formalistic for one to understand their normative content, 
or where it seems outdated considering the current context.89 While the 
Constitution of Benin constitutionalises the African Charter on Human 
and Peoples’ Rights (African Charter), which enables the Constitutional 
Court to resort to it to ascertain several rights,90 in addition to the 
fact that the Constitution already grants to international norms a 
superior value as compared to legislative norms,91 as does the DRC 
Constitution,92 the South African Bill of Rights enjoins its interpreters to 
consider international legal norms.93 These provisions notwithstanding, 
judges resort to international norms and jurisprudence eclectically as 
the resort to international law is not consistent and principled in most 
cases.94

There are several observations a comparatist can draw from the 
foregoing. Although a formalistic comparison of bills of rights is a point 
of departure for comparatists to understand how similar provisions 
yield similar or different outcomes, the practice related to each right is 
also important, as it reveals whether its normative content is expanded 
or restricted, and the weight one accords to social dynamics affecting 

88	 S Fredman ‘Substantive equality revisited’ (2016) 14 International Journal of 
Constitutional Law 712-738.

89	 Makunya (n 12) 119.
90	 Art 7 1990 Constitution of Benin; JK Sindani ‘Improving constitutional adjudication 

in Francophone Africa through human rights treaties and case law: The Benin 
Constitutional Court’ (2025) 70 Journal of African Law 38-52.

91	 Art 147 1990 Constitution of Benin.
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rights may determine whether the bill of rights can realise its potential.95 
Rights aim to achieve different purposes across countries. What drafters 
of the South African Constitution aimed to realise through a substantive 
approach to the right to equality, the provisions on enforcement, 
limitation and interpretation of the Bill of Rights may not necessarily 
be the same as what drafters of the Constitutions of Benin and the DRC 
intended to achieve and prevent by not adopting a substantive equality 
provision in theory and in practice, or by not providing for provisions 
on enforcement, limitation and interpretation.

Equally, a bill of rights that is substantive and contains interpretive 
provisions or clarify its status under the new constitutional dispensation 
is likely, at least in theory, to yield to outcomes promotive of human rights 
as compared bills of rights that are too formalistic in their formulation, 
unless those who interpret them understand their transformative 
interpretive role to its core.96 The status of the South African Bill of 
Rights as the ‘cornerstone of democracy’, the obligation for limitations 
to be ‘reasonable and justifiable in an open and democratic society 
based on human dignity, equality and freedom’, the non-derogable 
nature of article 61 rights under the DRC Constitution or the status of 
the African Charter in Benin and its effect in the protection of key rights 
not explicitly provided for under the Benin Constitution have all been 
necessary normative leverage that constitutional courts have mobilised 
to enhance the protection of rights.97

3.3	 Interpreting constitutional rights

How constitutional jurisdictions construe the meaning of fundamental 
rights is a relevant issue in comparing constitutional rights adjudication 
across the continent. Rights are meaningless if they are interpreted 
in a way that does not give effect to values underlying the country’s 
constitutional dispensation, the idea of human rights and accountability, 
and the relevance and purpose of a right, or when they are manipulated 
in favour of an outcome that advances the judicial preference of an 
established political majority that can help the court to enhance its 
political legitimacy.98 I consider constitutional interpretation as both 
an instrumental process, intended, among other things, to ensure 
that infra-constitutional and legislative norms are consistent with the 
constitution, uphold its supremacy and democratic character, protect 
fundamental rights and freedoms, limit executive authoritarianism, 
and a methodological approach through which judges and constitutional 

95	 Makunya (n 12) 277.
96	 KE Klare ‘Legal culture and transformative constitutionalism’ (1998) 14 South 
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97	 Makunya (n 12) 280-284. 
98	 Makunya (n 55) 484.
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bodies determine the meaning of constitutional provisions by selecting 
and applying specific doctrines and methods.99 Both conceptions are 
essential and mutually reinforcing when one compares constitutional 
rights adjudication and tend to vary depending on the context within 
which constitutional courts evolve or the case and interests at hand.100

Do constitutional courts approach constitutional rights 
interpretation in the same way, or do their approaches diverge? 
Are methods of constitutional interpretation equally converging or 
diverging, and how can this be explained across the two dominant legal 
traditions? What is the role and place of African philosophical thought, 
stemming from proverbs, practices and human rights-friendly social 
practices of African societies, in the interpretation of rights? Do judges 
rely on specific theories of justice to prevent interpretations that may 
be prejudicial to the protection of certain rights? These are some of the 
puzzling questions the comparatist will need to address, particularly 
in explaining what accounts for variations in interpretive approaches. 

I engage with some of these questions elsewhere.101 For present 
purposes, it suffices to highlight two key analytical points. First, 
constitutional judges across the two dominant legal traditions neither 
adhere to a single approach to constitutional rights interpretation, nor 
do they rely on a uniform set of interpretive methods. The choice of 
interpretive methods varies depending on the right under interpretation 
and the nature of the case, including the various dynamics underlying 
constitutional adjudication. One cannot, however, argue that interpretive 
methods fundamentally diverge among various constitutional courts. 
What distinguishes constitutional jurisdictions studied in this chapter 
is the degree to which one method is mobilised in comparison to 
another, whether methods are used harmoniously, to which interpretive 
materials judges resort, and whether these materials are internal to the 
law or drawn from external sources.

Second, in comparison to the South African Constitutional Court, its 
two counterparts do not generally categorise or systematically explain 
the content and scope of constitutional rights.102 A finding of a rights 
violation may thus be reached without a clear articulation of what the 
right is understood to mean. This cannot be attributed solely to civil law 
judges’ decision-writing styles, nor to a fear of providing definitions that 
might constrain judicial discretion in future, similar cases.103

99	 Makunya (n 12) 17. 
100	 Makunya (n 12) 23.
101	 Makunya (n 12) ch 6.
102	 Makunya (n 12) 274-278.
103	 M Troper, J-L Gardies & C Grzegorczyk ‘Statutory interpretation in France’ in 
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Be that as it may, some scholars and courts have advocated a 
transformative, value-laden, social justice-oriented approach to the 
interpretation of both the constitution and its bill of rights and advised 
that restrictions and limitations be construed in accordance with a 
culture of justification and accountability of those who may be willing 
to limit them for various reasons.104 The comparatist, however, will 
understand that not all courts consider this approach to be relevant to 
them, as they are more likely to view their role as limited in political 
and human rights concerns, thereby following an attitude of judicial 
deference, precaution and conservatism, while others will take the bill 
of rights further to affirm its values and uphold the protection of rights. 
The evaluation of cases may also indicate that activism or conservatism 
is not the default judicial attitude in all cases, given that, depending on 
the nature of the case or the right being litigated, conservative judges 
can become adventurist/activist and vice versa.105 Understanding these 
variations, and particularly the dynamics that inform them at a certain 
time and place, are crucial ingredients for comparative constitutionalism 
across the continent.

Constraints to constitutional rights interpretation need also to be 
explored, given their explanatory weight, and placed in their normative 
context to adequately assess constitutional rights adjudication.106 They 
can be internal legal or institutional constraints, which impose on 
judges to adjudicate in accordance with the letter of the constitution 
and previous similar decisions, to apply international norms and 
jurisprudence, to consider opposing views of their colleagues and, 
where they sit on lower courts, anticipate the likely position of superior 
courts to avoid having their decisions overturned. There may also be 
external legal constraints, including pressures and attempts at influence 
from political actors, civil society and campaign groups, as well as the 
broader legal community and ongoing jurisprudential debates. These 
factors vary depending on the nature of the case and the rights at issue, 
the legal system in question, the degree of judicial independence and 
the extent of impartiality of the judges. They need not be overlooked, 
as they can indicate how good normative standards generally lead to 
poor outcomes or how and why, at certain moments, judges were able 

104	 E Kibet & C Fombad ‘Transformative constitutionalism and the adjudication 
of constitutional rights in Africa’ (2017) 17 African Human Rights Law Journal  
340-366.
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to advance bills of rights ideals while refraining from doing the same 
when similar cases came before them.107

This leaves the comparatist to settle and comprehend the effect of 
one big thing and what to make of it: the influential power of theories of 
constitutional interpretation in the United States (US) structured around 
two opposing poles and which have traversed beyond the Atlantic.108 
From a comparative standpoint, while American constitutional 
interpretive jurisprudence, together with its theoretical and scholarly 
debates can be instructive, it remains a product of specific cultural, 
political, and historical American contingencies. These debates reflect 
the architecture, longevity, and constitutional culture of the US, and 
cannot be transposed uncritically into post-1990 African constitutional 
contexts. They warrant a posture of methodological caution and critical 
scrutiny given the relative youth of African constitutional norms and 
institutions when contrasted with the American constitutional order, 
the progressive character of several African bills of rights in terms of 
the breadth and justiciability of protected rights and their relative 
resistance to arbitrary constitutional amendment, and the openness of 
several African constitutions and constitutional judges to international 
law and comparative reasoning.109

3.4	 Litigating the bill of rights

Unless the constitutional court is enabled to decide over cases of its 
own volition110 or the office of the prosecutor general is empowered to 
bring cases before the constitutional court,111 judges cannot go into the 
street, look for cases and adjudicate these. Effective constitutional rights 
adjudication is made possible when political and other state institutions, 
non-governmental organisations (NGOs) and individuals at large are 
empowered to approach constitutional courts, and interested third 
parties are also allowed to make their amicus briefs.112 The degree to 
which the openness to the court adjudicatory powers is made possible 
affects how better constitutional rights adjudication is conducted. The 
comparatist should thus be alerted to aspects related to the demand 
of constitutional justice: the nature and quality of individuals and 
institutions that approach the court, institutions against whom these 

107	 Makunya (n 66) 484.
108	 N Gertner ‘Constitutional interpretation in the United States’ in S  Choudhry, 
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litigations are initiated and their readiness to respond to petitions 
initiated against them, the interests at play among litigants and the 
ability of interested third parties to approach the Court.

The Constitutional Courts of Benin and South Africa’s jurisprudential 
production on human rights cases can indeed be attributed to the wide 
range of individuals and institutions that the Constitution empowers to 
approach the courts and at times a liberal interpretive stance towards 
standing.113 This constitutional and judicial openness have also been 
met with a progressive constitutional culture from litigants who have 
not shied away from bringing controversial cases touching on issues 
at the margins of race, property, housing, and representative or 
deliberative democracy, sexual minorities and the death penalty, among 
others, which could have otherwise not been brought before courts. 
Such openness also means, especially in decentralised constitutional 
justice settings, that constitutional rights litigation can at times be 
costly and only interested groups that could bring the case until the 
final stage will have the financial ability to carry it through.114 In 
multiracial states, established racial minorities rely on the bill of rights 
and the constitutional court as countermajoritarian tools to maintain 
their acquired economic and political advantages, sometimes against 
broader interest of erstwhile marginalised black communities.115 This 
would mean that poor and unrepresented individuals, although with 
clear human rights demands or cause to litigate, will have difficulties 
to use the bill of rights and courts to improve their material conditions 
or bring public authorities to cater for their rights. In this sense, 
constitutional rights adjudication can entrench the marginalisation of 
the ‘have-nots’ and favour the ‘haves’ and intellectually well equipped 
to approach courts.

Considering this historical past and its manifestations in present 
litigation can provide pointers to comparatists as to the factors affecting 
the fate of constitutional rights litigation across countries and what 
issues are more likely to be brought before courts. Similarly, robust 
independent institutions in South Africa have stood firm against human 
rights violations and failed accountability from political leaders, and 
have used the Constitution to hold them accountable.116 It thus is clear 
that those who demand constitutional justice are diverse as actors, 
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their demands are multipronged and sometimes aimed at contesting 
colonial legacies of power, economy and white normativity.117 Non-
nationals are equally among the litigants, either directly or sometimes 
through associations they have constituted to vindicate their rights,118 
thus highlighting the seriousness with which different groups, in some 
countries, take constitutional rights adjudication, what this means for 
comparative constitutionalism and how constitutional jurisdictions are 
turned into centres of gravity where centripetal and centrifugal forces 
vie with one another in ensuring that the human rights revolution 
delivers its promises. 

Clearly, successful litigation depends on whether state institutions 
against which complaints are logged before constitutional litigations 
are willing to defend themselves and appear before courts and the 
latter are willing to decide over cases irrespective of their nature. 
Examples in South Africa and Benin show how state institutions 
against whom complaints are instituted before courts do in most 
cases appear and defend themselves as a private entity would do. 
This in itself reflects a shifting mindset: Political authorities consider 
themselves partners of transformation who need to be accountable 
whenever allegations of human rights violations are made against 
them. Sometimes this acceptance is the result of constitutional norms 
that enjoin these institutions to appear before courts or, when this 
concerns independent institutions, they have the obligation to ‘assist 
and protect these institutions to ensure the independence, impartiality, 
dignity and effectiveness of these institutions’.119 On the other hand, the 
constitutional court should itself be willing to take up and adjudicate 
hard cases. In 2011, the then Supreme Court of Justice of the DRC 
acting as a Constitutional Court refrained from deciding over a petition 
brought to it against the constitutionality of the 2011 constitutional 
amendment.

This sad tale indicates that the effective adjudication of constitutional 
rights in Africa, of which comparatists must be mindful, is shaped by 
both the quality of the demand for constitutional rights and the nature of 
its institutional supply. The activism of rights claimants may encounter 
resistance or conservatism on the part of adjudicatory institutions, just 
as judicial eagerness to adjudicate rights may be undermined, or even 
neutralised, by the poor quality of the claims brought before them. 
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3.5	 Resisting the South-Africanisation of comparative 
constitutionalism in Africa

South African constitutional jurisdictions and the jurisprudence they 
have produced occupy a unique position in comparative constitutional 
literature and studies in Africa.120 This stature has made South 
Africa a reference jurisdiction for scholars seeking to understand, 
from a comparative perspective, constitutional rights jurisprudence, 
effective accountability mechanisms, the performance of independent 
institutions, and the successes and limits of strategic constitutional 
rights litigation. To such an extent, comparative constitutional analysis 
often appears incomplete without involving South Africa, whether as a 
point of departure or as one of the case studies.

Several explanatory factors account for this prominence. These 
include the role of constitutional engineering, first through the 
interim Constitution of 1993 and later the final Constitution of 1996, 
in attempting to reconcile the interests of a white minority that had 
long benefited economically, politically and socially from racialised 
laws and policies, with those of a black majority that had suffered, and 
continues to suffer, from the enduring legacies of conquest, slavery, 
colonialism, apartheid and, more recently, neoliberal capitalism.121 This 
constitutional compromise, however, was not without contestation, 
particularly from black radical scholars and politicians.122

Another factor lies in the wide-ranging constitutional rights 
jurisprudence developed by South African courts across social, political, 
racial, economic, cultural and religious questions, often with a degree 
of courage and audacity that many long-established constitutional 
jurisdictions have never demonstrated.123 This jurisprudence has 
generated extensive public, media and scholarly interest, further 
enhancing South Africa’s comparative appeal. In addition, since the 
dawn of democracy, the country has attracted foreign students, junior 
and senior researchers, including myself, who have engaged deeply with 
South Africa’s constitutional framework and returned to their home 
jurisdictions with what they regard as a transformative constitutional 
model.
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The accessibility of South African constitutional jurisprudence 
and doctrine, combined with sustained knowledge sharing across 
the continent by South African judges and constitutional lawyers, 
particularly in countries engaged in constitution-making processes, 
has further reinforced this influence. As a result, South Africa, its 
Constitution and its jurisprudence have come to represent a success 
story of how constitutional law, independent institutions, courts and 
social movements or civil society groups can function as bulwarks against 
the authoritarian impulses of a liberation movement that has governed 
the country for decades. They also illustrate how socio-economic 
rights can be mobilised to empower impoverished and economically 
marginalised communities, and how the language of rights can be 
weaponised to emancipate vulnerable groups or political opposition, 
thereby contributing to a broader project of societal ubuntufication 
and transformation.124 These ideals carry considerable persuasive and 
influential force for other jurisdictions.

However, they have entrenched what I call the ‘South Africanisation 
of comparative constitutionalism’, a phenomenon that exposes several 
well-known sins of comparative constitutional law. These sins can be 
more understood through what Mendes has described as ‘comparative 
sins’ arising from negative geopolitics in the field.125 The first is the sin of 
‘geopolitical subservience’, namely, the entrenched tendency to accord 
disproportionate analytical centrality to South African constitutional 
jurisdictions at the expense of other African jurisdictions.126 This 
manifests in their systematic overrepresentation in comparative 
constitutional case studies, the consequent silencing of alternative 
African constitutional experiences, the uncritical engagement with South 
African jurisprudence, and the routine elevation of its constitutional 
paradigm or theories to the status of a continental model.127

The second sin is ‘normative dissimulation’, which operates through 
the deliberate neutralisation of controversial and value-laden starting 
points.128 Closely related is the sin of ‘normative ethnocentrism’, which 
fails, or refuses, to confront the racialised power relations, structural 
contestations and internal contradictions that lie at the core of South 
African constitutionalism.129 This includes the use of constitutional 
apparatuses by racial groups to entrench economic and class privileges 
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preserved through the Bill of Rights and, at times, the marginalisation 
of African jurisdictions in South African comparative constitutional 
scholarship, and the limited or symbolic engagement by South African 
constitutional jurisdictions with the jurisprudence of other African 
constitutional courts.130

Comparative constitutional scholars who position South Africa 
as a model, or who seek to draw lessons from its rights-adjudication 
apparent successes, cannot avoid confronting the structural limits 
of the transformative project pursued through law. A substantial 
body of critical scholarship has interrogated the ‘transformative and 
revolutionary pedigree of the 1996 Constitution’,131 exposing its 
constraints within the enduring realities of colonial conquest, settler 
colonialism, white supremacy and neoliberal capitalism.132 This 
scholarship has catalysed sustained debate within South Africa on the 
necessity of reimagining an alternative constitutional project capable of 
disrupting conquest and its aporias and dismantling white normativity. 
The liberal constitutionalism bequeathed to post-apartheid South Africa 
is thus seen as being accommodative of ‘superpower imperialism’ and as 
aligning with ‘a capitalist market economy’, which renders it ill-suited 
to address the ‘racialised overconcentration of wealth and power’. It 
thus primarily serves and advances the interests of what Dladla and 
Webster refer to as ‘global white supremacy’, a conglomerate made up 
of Western governments, multinationals and white South Africans.133 
While some scholars advance this position, others have largely defended 
the Constitution as an inclusive framework accommodating diverse 
identities or have resisted attributing broader societal failures to the 
constitutional order itself.134

To date, most African comparative constitutional lawyers have 
remained absent from these debates, in large part because of the liberal 
nature of the comparative constitutional approaches they adopt, which 
fail to unmask the socio-economic and political dynamics underlying 
so-called progressive constitutional norms and jurisprudence, and 
which perpetuate inequalities or enable the (mis)use of constitutional 
countermajoritarian tools by powerful groups. They have neither 
sufficiently interrogated their implications for comparative constitutional 
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methodology nor reflected on how these internal South African 
contestations should inform the exportation of the transformative 
constitutional paradigm to other contexts.135 They have not engaged 
with what these debates reveal about the role of constitutional rights 
and constitutional jurisdictions in governing power, race and inequality 
within African societies.136

4	 A new horizon

The increasing activism of regional and sub-regional (human rights) 
bodies over constitutional (rights) concerns arising at the domestic 
level in Africa is a phenomenon that comparatists cannot afford to 
ignore.137 Comparing constitutional rights while overlooking the role 
these bodies play as regional bulwarks against human rights violations 
can fail to account for the synergy between these two levels in 
improving the quality of human rights protection across the continent. 
Such an approach captures only the tip of the iceberg and obscures the 
institutional, normative and jurisdictional complexity that characterises 
constitutional rights adjudication in Africa’s plural legal landscape.138

From a functional standpoint, both domestic constitutional courts 
and regional human rights bodies share similar ideological/political 
and normative routes. They have been imagined as institutional 
bulwarks against human rights violations empowered to apply and 
interpret, within the scope of their respective mandates, fundamental 
legal texts guaranteeing human rights in an unprecedented liberal way, 
constrain public and private authoritarianism and issue remedies to 
improve the quality of human rights protection.139 As such, although 
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constitutions’ approaches to international law across Africa diverge,140 
most African legal systems recognise the relevance of international 
human rights norms within their domestic systems, while others go 
as far as to enjoin judges to pay attention to them when interpreting 
fundamental rights.141 It then can become self-defeating if domestic 
constitutional jurisdictions fail to engage this jurisprudence, which 
merely interprets and applies treaties states have ratified. Such a move 
is risky in particular as individuals are empowered to challenge human 
rights violations, including through court decisions, before these 
regional bodies. As Fombad noted, constitutional jurisdictions can thus 
be embarrassed when their decisions are called into question before 
these bodies and sometimes declared inconsistent with human rights 
treaties on the grounds that they disregarded treaty obligations binding 
on states.142 

Comparatists who thus yield to this call would grasp the complex 
and challenging relationship constitutional jurisdictions have with, 
say the African Court on Human and Peoples’ Rights (African Court) 
and the African Commission on Human and Peoples’ Rights (African 
Commission) and draw necessary implications for the protection 
of constitutional rights.143 Although some domestic constitutional 
jurisdictions are willing to rely on the jurisprudence or some of the soft 
law instruments developed by these bodies,144 there are also situations 
of backlash among them manifesting in the refusal by the Constitutional 
Court of Benin to follow an interpretation of the African Charter in cases 
lodged by Beninese citizens contesting constitutional court rulings.145 
Other courts simply remain unpersuaded to cite regional human rights 
texts and jurisprudence. 

From a comparative constitutional standpoint, however, the 
jurisprudential and normative output of the African Court and the 
African Commission is indispensable. It sheds light on the types of 
constitutional rights claims that are increasingly brought before 
regional bodies, the manner in which such claims are adjudicated, 
the way in which regional institutions conceptualise their relationship 
with domestic constitutional jurisdictions,146 and whether a sustained 
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and purposive judicial dialogue, particularly through cross-citation, 
can generate tangible normative outcomes. The African Court, in 
particular, has adjudicated a range of significant human rights disputes 
that directly reshape how constitutional precepts are understood at the 
domestic level and challenge the classical conception of constitutional 
jurisdictions as the exclusive arbiters of constitutional matters.147 The 
increasing de-nationalisation, regionalisation and internationalisation 
of constitutional law and adjudication is a well-known phenomenon 
to Fombad.148 Comparatists can note how the African Court activism 
positions it as a competing constitutional jurisdiction in relation to its 
domestic counterparts in matters of constitutional rights litigation or 
as a subsidiary judicial mechanism when viewed as a regional African 
Court merely offering litigants an additional avenue to have their 
human rights concerns heard when domestic remedies are unavailable, 
insufficient and ineffective. 

One can thus assess the potential role of the African Court through 
the nature, scope and remedies offered in several constitutional rights 
concerns arising in cases on political participation, constitutional 
adjudication of electoral matters, constitutional amendments and the 
need for inclusivity, the independence of independent constitutional 
institutions, that of judges and tribunals or equality and non-
discrimination before apex courts.149

5	 Conclusion: Comparing constitutional rights as 
a series of methodological commitments

Comparatists have begun to assess how constitutional jurisdictions 
in Africa adjudicate fundamental rights and the implications of their 
activities for the enhancement of a culture that promotes human rights. 
The three constitutional jurisdictions examined in this chapter have 
generated substantial human rights jurisprudence and have contributed, 
each within the limits of its mandate and the context in which it operates, 
to the advancement of such a culture. The quality of some of their 
decisions, and the impact these have had on the constitutional order, 
socio-economic practices and constitutionalism, more broadly, render 
them legitimate jurisdictions for inclusion in comparative constitutional 
scholarship worldwide, particularly as their combined analysis offers 
insights that extend beyond those derived from comparisons among 
jurisdictions sharing similar legal traditions.

147	 As above.
148	 CM Fombad ‘Internationalisation of constitutional law and constitutionalism in 

Africa’ (2012) 60 The American Journal of Comparative Law 439-473.
149	 Makunya (n 145) 1255-1259.
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Against this backdrop, dialogical comparison, as opposed to 
monological comparison, is advanced as a more appropriate comparative 
paradigm for the African continent, provided comparatists are willing to 
engage seriously with the continent’s jurisprudential diversity beyond 
colonially inherited judicial and epistemic logics. This is all the more 
important in the field of constitutional adjudication of fundamental 
rights, where constitutional jurisdictions are often institutionally 
designed in ways consistent with inherited colonial models, rights 
are framed in similar language, and sometimes form, across countries 
sharing comparable legal traditions, and are interpreted along similar 
lines.

For such a shift to take place and endure, comparatists must 
make a number of general commitments capable of deepening 
engagement with African constitutional rights jurisprudence as both a 
site for the production of rights theory and a space for the reception 
of comparative insights developed elsewhere. The first is a dialogical 
commitment, through which comparatists engage with the continent’s 
legal, institutional and jurisprudential diversity in constitutional 
rights adjudication. This entails acknowledging, reflecting upon, and 
drawing insights from the capacity of each jurisdiction to protect 
human rights within its specific context, without measuring it against 
neo-colonial benchmarks, while also exposing the reflexive trajectories 
through which these jurisdictions evolve. Such a commitment further 
requires a willingness to give voice to jurisdictions that do not feature 
in comparative analyses, including those operating in unfamiliar 
models, linguistic zones and epistemic spheres, as well as to explore 
the growing body of rights jurisprudence produced by African Union 
(AU) judicial and quasi-judicial human rights bodies. In this regard, 
linguistic chauvinism as an obstacle to comparative engagement with 
African constitutional jurisdictions must be confronted.

A second commitment relates to a theory of transformation and 
the enhancement of a culture promoting human rights through rights 
adjudication, namely, a transformative commitment.150 Comparing 
constitutional rights adjudication in Africa, given the continent’s 
tumultuous past and the expectations generated by new constitutional 
standards, cannot be undertaken in a vacuum. Its central purpose is 
to understand how constitutional jurisdictions act, within the scope 
of their powers, as agents of constitutional transformation or rupture, 
how those powers are interpreted and exercised in practice in light 
of human rights ideals, and how the protection of rights might be 
strengthened through learning from African jurisdictions engaged 

150	 On the need to bridge the gap between law and justice, see L Hennebel & H Tigroudja 
Traité de droit international des droits de l’homme (2018) 22-23.
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as equal partners. While constitutional rights adjudication seeks to 
translate abstract normative promises into lived realities, so that rights 
do not ‘float meaninglessly above the societies for which they have 
been designated, until the bubble bursts in outbreaks of violence’,151 
comparative constitutional rights adjudication becomes the means 
through which scholars contribute to the concretisation of these ideals. 
A transformative commitment, therefore, requires comparatists to be 
engaged, critical and constructive.

Ultimately, comparing constitutional rights adjudication requires 
commitment against epistemic hierarchies in comparative constitutional 
law (a de-colonial commitment).152 This is a commitment from Global 
South scholars to refuse the role of passive observers or mere reproducers 
of comparative approaches, themes and methodologies developed on 
the basis of Global North realities, whether related to the notion of 
rights, their interpretation, constitutional justice, judges and judging 
which often do not consider ‘Alter-Native constitutionalism’153 and to 
equally produce knowledge for the benefit of the global community of 
comparative scholars. A corresponding commitment is equally required 
from Global North scholars. Some have started, through various 
decentring, ‘reflexive globalisation’,154 southern turn constitutionalism 
or de-colonial comparative constitutional projects, to look at, cite and 
engage, not from a point of prejudice but on equal terms, with their 
African colleagues. The latter should not just look to Global South 
comparative scholarship to understand how various case studies perform 
but to learn theories and how law has been systematised beyond case 
studies. What must be abandoned is the enduring assumption that 
comparative theory and systematisation are the exclusive province of 
the Global North,155 while the Global South merely supplies empirical 
material for their refinement.156 Fombad’s scholarship demonstrates the 
opposite.

151	 Klug (n 126) 150.
152	 CM Herrera ‘Ce que le postcolonialisme ferait au constitutionnalisme: Pour une 

critique de la raison constitutionnelle’ in A Geslin, CM Herrera & M-C Ponthoreau 
(eds) Postcolonialisme et droit: Perspectives épistémologiques (2020) 136-137.

153	 Mnisi (n 31) 47-51.
154	 P Dann & F Jeßberger ‘Reflexive globalisation, law and placemaking’ in 

Verfassungsblog 5 February 2026 https://verfassungsblog.de/reflexive-globalisation-
law-and-placemaking/ (accessed 1 May 2026).

155	 J Schacherreiter ‘Post-colonial theory and comparative Law: On the methodological 
and epistemological benefits to comparative law through postcolonial theory’ 
(2016) 49 Verfassung und Recht in Übersee/Law and Politics in Africa, Asia and Latin 
America 293.

156	 B de Sousa Santos, S Araújo & OA Andrade ‘The constitution, the state, the law and 
the epistemologies of the south’ in B de Sousa Santos, S Araújo & OA Andrade (eds) 
Decolonising constitutionalism: Beyond false or impossible promises 1-2.
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