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Abstract: Over the past five years, Francophone Africa has witnessed a series 
of coups d’état, resulting in military regimes taking power in many countries. 
This study analyses the role of constitutional review under military rule in 
Francophone Africa, using Burkina Faso and Mali as case studies. In both 
countries, the constitutional courts continue to operate, whereas executive 
and legislative functions have been assumed by the military. Moreover, the 
Constitutional Court of Mali and the Constitutional Council of Burkina Faso have 
not only not condemned the various military takeovers as unconstitutional, but 
legitimated these with court decisions. Since then, both courts have continued 
to legitimate the respective military regimes through a series of decisions. Two 
main forms can be distinguished: on the one hand, decisions approving the 
further entrenchment of the military in government; on the other, decisions 
approving the constitutional changes made under military rule. As we show, 
these cases illustrate how constitutional courts have prioritised the continuous 
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functioning of the state and its institutions under military rule over strict 
constitutional compliance, thereby marking a departure from applying and 
interpreting ordinary constitutional rules that have been replaced by what 
can be called a form of para-constitutionality to fill a vacuum created by the 
overthrow of elected heads of state and the dissolution of civilian governments 
and parliaments. 
Key words: constitutional review; military; Francophone Africa; Burkina Faso; 
Mali

1	 Introduction

Over the past five years, Francophone Africa has witnessed a series 
of coups d’état, resulting in military regimes taking power in many 
countries. At the time of writing (February 2026), the military ruled in 
Burkina Faso, Gabon, Guinea, Madagascar, Mali and Niger.1 The first 
military takeover in this series was the Malian coup d’état in August 
2020, in which a group of military officers arrested President Ibrahim 
Boubacar Keïta and other high-ranking government officials. In May 
2021, in what has been described as a ‘coup within a coup’,2 the interim 
President, Prime Minister and Minister of Defence were arrested by the 
Malian army led by Colonel Assimi Goïta, who continues to be in power 
to date. 

The events in Mali were followed by another coup in neighbouring 
Guinea in September 2021, where President Alpha Condé was captured 
by the armed forces after gunfire had erupted in the country’s capital 
Conakry. A few months later, in January 2022, the region experienced 
another military takeover in Burkina Faso. As in Mali before, the 
Burkinabè coup was mainly justified with the inability of the civilian 
government under President Roch Kaboré to deal with the growing 
militant Islamist violence in the region. Similar to the situation in Mali, 
the interim President stayed in power for only a few months, but was 
eventually deposed in another coup d’état and replaced by Captain 
Ibrahim Traoré in September 2022. The next year, military regimes 
also took power in Niger and Gabon, followed in October 2025 by yet 
another military takeover in Madagascar.

Following the 2023 coup in Niger, the Economic Community of West 
African States (ECOWAS) threatened to intervene militarily. In response, 
Burkina Faso, Mali and Niger left the regional bloc and established the 

1	 On 2021 as the year of a global ‘coup pandemic’ see K Zulueta-Fülscher & T Noel 
‘The 2021 coup pandemic: Post-coup transitions and international responses’ in 
International IDEA (eds) Annual review of constitution-building (2022) 74.

2	 See JH Jezquel ‘Mali, a coup within a coup’ International Crisis Group, 27 May 
2021, https://www.crisisgroup.org/africa/sahel/mali/mali-un-coup-dans-le-coup 
(accessed 12 September 2024).
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Alliance of Sahel States. Earlier, Mali had been suspended from the 
African Union (AU) following the first coup in 2020, as was Burkina Faso 
in 2022.3 However, both countries continue to be member states of the 
AU and, as such, are bound by its commitments towards unconstitutional 
changes of government as reflected in the Constitutive Act, the African 
Charter on Democracy, Elections and Governance (African Democracy 
Charter) and, most notably, the so-called Lomé Declaration, which 
explicitly defines any ‘military coup d’état against a democratically 
elected government’ as an unconstitutional change of government.4 On 
a national level, also, both Mali and Burkina Faso have constitutional 
provisions explicitly criminalising coups. In the case of Mali, article 121 
of the Constitution states that ‘any coup d’état or putsch shall be an 
imprescriptible crime against the Malian people’.5 Similarly, article 167 
of the Constitution of Burkina Faso provides that ‘all power which does 
not derive its source from this Constitution, notably resulting from a 
coup d’état, is illegal’. 

Against this background, this study analyses the role of 
constitutional review under military rule in Francophone Africa, using 
Burkina Faso and Mali as case studies. As we will show, these cases 
illustrate how constitutional courts have prioritised the continuous 
functioning of the state and its institutions under military rule over strict 
constitutional compliance, thereby marking a departure from applying 
and interpreting ordinary constitutional rules that have been replaced 
by what can be called a form of para-constitutionality to fill a vacuum 
created by the overthrow of elected heads of state and the dissolution 
of civilian governments and parliaments. Written for an edited volume 
celebrating the scholarship of Charles Fombad, the study engages with a 
newer research interest in his work, namely, the impact of coups and the 
militarisation of politics on constitutionalism and democracy in Africa.6 

3	 African Union Peace and Security Council Communiqué on the situation in Mali,  
1 June 2021, https://www.peaceau.org/en/article/communique-of-1001st-
meeting-of-the-african-union-peace-and-security-council-on-the-situation-in-mali-
1st-of-june-2021 (accessed 3 February 2026); Communiqué on the situation in 
Burkina Faso, 31 January 2022, PSC/PR/COMM.1/1062(2022), https://www.
peaceau.org/uploads/eng-communique-1062nd-psc-meeting-on-burkina-faso-31-
jan-2022.pdf (accessed 3 February 2026).

4	 Constitutive Act of the African Union, adopted 11 July 2000, entered into force  
26 May 2001; African Charter on Democracy, Elections and Governance, adopted  
30 January 2007, entered into force 15 February 2012; Declaration on the 
Framework for an OAU Response to Unconstitutional Changes of Government, 
adopted in Lomé in July 2000, AHG/Decl.5 (XXXVI). 

5	 It is interesting to note that although a new Constitution has been adopted by the 
Malian military in 2023, an identical provision has been kept in the new text. This is 
also the case in Burkina Faso, where the military has also amended the Constitution 
several times.

6	 See Centre for Human Rights and Institute for International and Comparative 
Law in Africa ‘Call for papers: Impact of military coups and the militarisation of 
politics on constitutionalism and democracy in Africa’ (undated), https://www.
chr.up.ac.za/latest-news/4113-call-for-papers-impact-of-military-coups-and-the-
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As a preliminary matter, part 2 outlines how the constitutional 
review bodies of Burkina Faso and Mali continue to operate under the 
current regimes, while executive and legislative functions have been 
assumed by the military. The study then proceeds in part 3 to show 
how the Constitutional Court of Mali and the Constitutional Council 
of Burkina Faso have not only not condemned the various military 
takeovers as unconstitutional, but legitimated these with court decisions. 
Moreover, as part 4 illustrates, both courts have continued to legitimate 
the respective military regimes through a series of decisions. Two main 
forms can be distinguished: on the one hand, decisions approving the 
further entrenchment of the military in government and, on the other, 
decisions approving the constitutional changes made under military 
rule. By way of conclusion, part 5 summarises the findings and assesses 
the predictable lasting impact of military rule on the constitutional 
frameworks of Burkina Faso and Mali. 

2	 Operation of constitutional review under 
military rule

When Burkina Faso and Mali gained independence from France in 
1960, no separate constitutional courts were initially established. This 
changed only during the ‘third wave of democratisation’ during the 
1990s, when all nine countries that were formerly part of French West 
Africa gradually established separate constitutional review bodies.7 
While the Constitutional Court of Benin was the first such body, the 
Constitutional Council of Senegal is generally assumed to have served as 
a model that has gradually diffused to the other Francophone countries 
in the region.8 In the past, military takeovers in Francophone African 
countries often also had an impact on constitutional review.

For example, during the 2009-2010 constitutional crisis in Niger, the 
Constitutional Court had temporarily been replaced by a Transitional 
Constitutional Council.9 In most cases, however, constitutional review 

militarisation-of-politics-on-constitutionalism-and-democracy-in-africa (accessed  
3 February 2026).

7	 For an overview of constitutional review in these countries, see B Kanté, ‘Models 
of constitutional jurisdiction in Francophone West Africa’ (2008) 3 Journal of 
Comparative Law 158; L Heemann, C Schoepfer & A Winter ‘Special issue: Judicial 
review and democratisation in Francophone Africa’ (2018) 51 Verfassung und Recht 
in Übersee/World Comparative Law 133.

8	 A Stroh & C Heyl ‘Institutional diffusion, strategic insurance, and the creation of 
West African constitutional courts’ (2015) 47 Comparative Politics 169. See also 
Y Ngenge ‘International influences and the design of judicial review institutions on 
francophone Africa’ (2013) 61 American Journal of Comparative Law 433.

9	 See M Dagra ‘Justice constitutionnelle et processus de démocratisation en Afrique de 
l’Ouest francophone, Rapport national Niger’ (2014) 6 Franz von Liszt Institute Draft 
Working Paper, https://www.uni-giessen.de/de/fbz/fb01/fakultaet-institutionen/
franzliszt/mediathek/dateien/forschung/working-papers/draft-wp-2014-niger.pdf 
(accessed 13 September 2024). Following the 2023 coup, the court has again been 
suspended.
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bodies have not been suspended and have continued to operate under 
military rule. For example, following the Malian coup in 2012, the 
Constitutional Court continued to operate and played an active role 
in the ensuing transition period.10 As will be shown in this part, this 
has also been the case under the current military regimes in Mali and 
Burkina Faso.

2.1	 Constitutional review under the Malian Transitional 
Charter

When the Constitutional Court of Mali was established in 1992, it was 
among the first separate constitutional review bodies in Francophone 
Africa. Until the adoption of a new constitutional text in 2023 (see part 
4.2 below), the composition, mandate and rules of procedure were 
regulated by the 1992 Constitution. This also did not fundamentally 
change when the military regime enacted the Malian Transitional 
Charter in October 2020.11 While the President has been replaced by 
a military ‘President of the Transition’ and the National Assembly by a 
largely military ‘National Council of the Transition’, the Constitutional 
Court of Mali has been kept in operation. Its mandate has even been 
expanded: In addition to its constitutional mandate, the Transitional 
Charter assigns the Court the task to decide over any dispute that may 
arise over the interpretation of the Charter and the Constitution if the 
two are in conflict.12 In July 2025, the Transitional Charter was revised 
but did not change the Court’s mandate.13

2.2	 Constitutional review under the Burkinabè Transitional 
Charter

As a separate court, the Constitutional Council of Burkina Faso has 
existed since 2000.14 Typical for Francophone African constitutional 
review bodies, the Council’s role is not only to assess the constitutionality 
of laws, ordinances and international treaties, but also to rule on the 
constitutionality of electoral and referendum processes. 

10	 See L Heemann ‘Judicial review and democratisation in Francophone West Africa: 
The case of Mali’ (2018) 51 Verfassung und Recht in Übersee/World Comparative Law 
180.

11	 Transitional Charter of Mali, 1 October 2020 (2020) 61 Journal Officiel de la 
République du Mali, special issue 17, https://sgg-mali.ml/JO/2020/mali-jo-2020-
17-sp.pdf (accessed 2 February 2026).

12	 Art 25 Transitional Charter of Mali (n 11).
13	 Law 2025-029 of 8 July 2025 on the Revision of the Transitional Charter (2025) 

66 Journal Officiel de la République du Mali, special issue 8, https://sgg-mali.ml/
JO/2025/mali-jo-2025-08-sp.pdf (accessed 2 February 2026).

14	 See generally A Winter ‘Judicial review and democratisation in Francophone West 
Africa: The case of Burkina Faso’ (2018) 51 Verfassung und Recht in Übersee/World 
Comparative Law 140.
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Similar to the situation in Mali, the Burkinabè Transitional Charter, 
enacted by the military in 2022 and again modified in 2024, kept the 
Constitutional Council in operation.15 It also provides that in case of 
conflict between the Transitional Charter and the Constitution, the 
provisions of the Charter shall prevail.16 

The Constitutional Council consists of ten members, including the 
Council president. Since the military took power, there have been a 
number of new appointments. In particular, following the passing of 
the Council’s former president, Barthélémy Kéré has been appointed 
as his successor by Captain Traoré.17 In addition, three further Council 
members have been appointed and took office in April 2024 to replace 
former members who had reached the end of their terms.18 Considering 
that thereby four out of ten of the current members of the Constitutional 
Council have been appointed by an unelected military head of state, 
renders the democratic legitimacy of the composition of the Council 
questionable.

3	 Legitimation of coups through court decisions

Despite constitutional provisions explicitly prohibiting coups, both 
the Constitutional Court of Mali and the Constitutional Council of 
Burkina Faso have not only not found the military takeovers to be 
unconstitutional changes of government, but have even actively 
legitimated these. In Mali, the Constitutional Court ruled only a few 
days after the second coup in 2021 that Colonel Goïta should fill the 
vacancy left by the transitional President’s resignation.19 In Burkina 
Faso, also, the Constitutional Council legitimated even both coups 
through a series of decisions. 

15	 Modified Transitional Charter of Burkina Faso, 2024, https://www.rtb.bf/wp-con 
tent/uploads/2024/05/Charte-de-la-Transition-modifiee-1.pdf (accessed 13 Sep-
tember 2024).

16	 Art 25 Modified Transitional Charter of Burkina Faso (n 15). See, eg, Constitutional 
Council of Burkina Faso, décision 2022-025/CC, 8 February 2022, https://www.
conseil-constitutionnel.gov.bf/fileadmin/user_upload/decision_n___2022-025_
cc_sur_la_vacance_de_la_presidence_de_la_transition__la_designation_par_
les_assises_nationales__tenues_le_14_octobre_2022__du_president_de_la_
transition__chef_de_l_etat.pdf (accessed 12 February 2026).

17	 Conference of Constitutional Jurisdictions in Africa ‘Burkina Faso: Appointment 
of a new president of the Constitutional Council’ undated, http://cjca-conf.org/
en/burkina-faso-appointment-of-a-new-president-of-the-constitutional-council, 
(accessed 20 January 2025).

18	 Constitutional Council of Burkina Faso ‘Conseil constitutionnel: prestation 
de serment de trois nouveaux membres’ 16 April 2024, https://www. 
conseil-constitutionnel.gov.bf/article?tx_news_pi1%5Baction%5D=detail& 
tx_news_pi1%5Bcontroller%5D=News&tx_news_pi1%5Bnews%5D=94&cHash 
=7da7b86efed529ea3b165bd57bf2d20a (accessed 20 January 2025).

19	 Constitutional Court of Mali, arrêt 2021-02/CC/Vacance, 28 May 2021 (2021) 
62 Journal Officiel de la République du Mali special issue 4, https://sgg-mali.ml/
JO/2021/mali-jo-2021-04-sp.pdf (accessed 6 February 2026).
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In the context of the first coup in January 2022, the Council 
followed a three-step process. First, it declared that the presidency was 
vacant, regardless of the coup that led to the overthrow of the civilian 
government.20 Then, in a second decision issued the same day, the 
Council designated Lieutenant-Colonel Damiba as President of Burkina 
Faso on the basis that the military regime’s Transitional Charter had 
so decreed.21 Finally, the Council received Damiba’s oath of office.22 
Following the same process, the Council also legitimated the second 
Burkinabè coup in September 2022 by declaring the presidency vacant 
after Damiba’s resignation, designating Captain Traoré as President 
on the basis of the Transitional Charter, and receiving Traoré’s oath of 
office.23 Finally, in yet another decision issued in 2022, the Constitutional 
Council went even further when it argued that the Transitional 
Charter was a ‘provisional legal instrument with constitutional value 
complementing the Constitution’.24 With Hamadou, it can be concluded 
that the Council has thereby elevated the Charter to a kind of ‘para-
constitutional act’.25 

4	 Legitimation of subsequent military rule

Apart from issuing decisions legitimating the military takeovers 
themselves, both the Constitutional Court of Mali and the Constitutional 
Council of Burkina Faso have legitimated subsequent military rule 

20	 Constitutional Council of Burkina Faso, décision 2022/003/CC, 8 February 2022, 
https://www.conseil-constitutionnel.gov.bf/fileadmin/user_upload/decision 
_n___2022-003_cc_portant_constatation_de_la_vacance_de_la_presidence_du_
faso.pdf (accessed 28 January 2025).

21	 Constitutional Council of Burkina Faso, décision 2022-004/CC, 8 February 2022, 
https://www.conseil-constitutionnel.gov.bf/fileadmin/user_upload/decision 
_n___2022-004_cc_sur_la_devolution_des_fonctions_du_president_du_faso.pdf 
(accessed 4 October 2024).

22	 See Constitutional Council of Burkina Faso, ordonnance 2022-001/CC/CAB, 
10 February 2022, https://www.conseil-constitutionnel.gov.bf/fileadmin/user_ 
upload/ordonnance_n___2022-001_cc_cab_portant_fixation_de_la_date_de_l_
audience_solennelle_de_prestation_de_serment_du_president_du_mpsr__
president_du_faso__chef_de_l_etat.pdf (accessed 4 October 2024).

23	 See Constitutional Council of Burkina Faso, décision 2022-025/CC, 19 October 2022, 
https://www.conseil-constitutionnel.gov.bf/fileadmin/user_upload/decision_ 
n___2022-025_cc_sur_la_vacance_de_la_presidence_de_la_transition__la_
designation_par_les_assises_nationales__tenues_le_14_octobre_2022__du_
president_de_la_transition__chef_de_l_etat.pdf (accessed 4 October 2024).

24	 Constitutional Council of Burkina Faso, décision 2022-005/CC, 18 March 2022, 
https://www.conseil-constitutionnel.gov.bf/fileadmin/user_upload/decision_ 
n___2022-005_cc_sur_les_requetes_de_messieurs_mory_aldiouma_jean_pierre_
palm__tibo_ouedraogo_et_traore_bossobe_en_exception_d_insconstitutionnalite_
des_articles_313-1_et_313-2_du_code_penal.pdf (accessed 4 October 2024).

25	 See A Hamadou ‘L’office du juge constitutionnel en circonstances exceptionnelles: 
réflexions à partir des exemples du Burkina et du Mali’ Afrilex May 2023, https://
afrilex.u-bordeaux.fr/wp-content/uploads/2023/05/Afrilex_-HAMADOU-
Abdoulaye_Loffice-du-juge-constitutionnel-en-circonstances-exceptionnelles.-
reflexion-a-partir-des-exemples-du-Burkina-Faso-et-du-Mali.pdf (accessed 14 Oc-
tober 2024).
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through a series of decisions. As this part will demonstrate, two 
main forms can be distinguished: First, the courts have approved 
the entrenchment of the military in government; second, they have 
approved constitutional changes made under the military.

4.1	 Approval of military entrenchment in government

The first set of cases concern decisions entrenching the military in 
government. While most cases concern the military assuming and 
replacing executive and legislative functions and powers, there have 
also been some cases relating to the independence of the judiciary. 

4.1.1   Military entrenchment in the executive

In Mali, the legitimacy of the military government has been challenged 
twice before the Constitutional Court. The first attempt occurred after 
the military ‘transitional period’ had officially ended in March 2024, 
resulting in a case in which the Court was asked to note an ‘institutional 
vacuum’ and the establishment of a new transitional government 
followed by elections – a request the Court refused to decide on the 
merits and considered inadmissible.26

The second attempt was a petition brought before the Court in 2025 
that requested to ‘remove the executive power of Mali led by General 
Assimi Goïta’.27 According to the Malian Constitution, only a qualified 
majority of three-quarters of the members of parliament may initiate 
such a procedure. Sticking to the letter of the constitutional text, the 
Court again declined jurisdiction, this time on the ground that there 
was no elected parliament in place. The decision essentially means 
that no impeachment proceedings can be initiated against the Malian 
military head of state under the current constitutional regime.

In Burkina Faso, no similar cases have so far been brought before the 
Constitution Council. However, it approved constitutional amendments 
in 2024 (see part 4.2 below) that established the (military) presidency as 
a constitutional institution with its own independent administration.28 
In addition, the Council has confirmed the constitutionality of the 
restructuring of some executive regulatory bodies. A first decision in this 
regard was issued in December 2023 confirming the constitutionality of 

26	 Constitutional Court of Mali, arrêt 2024-02/CC, 25 April 2024 (2024) 65 Journal 
Officiel de la République du Mali, special issue 11, https://sgg-mali.ml/JO/2024/
mali-jo-2024-11-sp.pdf (accessed 2 February 2026). See D  Baché ‘Mali: la Cour 
constitutionnelle refuse de statuer sur la fin de la transition’ RFI 28 April 2024, 
https://www.rfi.fr/fr/afrique/20240428-mali-la-cour-constitutionnelle-refuse-de-
statuer-sur-la-fin-de-la-transition (accessed 6 September 2024).

27	 Constitutional Court of Mali, arrêt 2025-02/CC, 18 June 2025 (2025) 66 Journal 
Officiel de la République du Mali, special issue 6, https://sgg-mali.ml/JO/2025/
mali-jo-2025-06-sp.pdf (accessed 2 February 2026).

28	 Constitutional Council of Burkina Faso, décision 2024-23/CC, 8 November 2024, 
unreported, on file with the authors.
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the reorganisation of the Conseil Supérieur de la Communication (CSC), 
giving the (military) head of state the power to directly appoint its 
President and expanding also the power of the monitoring authority 
over bloggers, web activists and social media influencers.29 Following 
the enactment of the new law, the military regime appointed a new 
head of the CSC in January 2024. Shortly thereafter, the CSC announced 
the suspension of a number of foreign media outlets, including BBC 
Africa and Voice of America, following the broadcast of a news story on 
a Human Rights Watch report accusing the military regime of abuses 
against civilians.30 In a second decision in November 2024, the Council 
declared the organic law establishing the Conseil National de Sécurté 
d’Etat (CNSE), the new intelligence service, to be constitutional.31 
In February 2026, the Council approved another constitutional 
amendment that, among others, created a unique authority responsible 
for regulating communications and protecting personal data, as well as 
a new anti-corruption office.32 

4.1.2   Military entrenchment in the legislature

When it comes to military entrenchment assuming and replacing 
legislative powers and functions, the first – and so far only – decision in 
which the courts showed (at least initially) some resistance to the military 
regime is decision 2024-01/CC in which the Malian Constitutional 
Court declared a law providing for the salaries and compensation of the 
members of the Malian military legislative body to be unconstitutional.33 
The case had been brought by a non-governmental organisation (NGO) 
dedicated to fight corruption and was accompanied by a request to the 
Malian Office of the Auditor-General to open an investigation into the 
benefits and compensation granted to members of the military council. 
While the request reportedly remained a ‘dead letter’ and the NGO’s 
president was detained and interrogated in military premises,34 the 

29	 Constitutional Council of Burkina Faso, décision 2023-019/CC, 12 January 2024, 
https://www.conseil-constitutionnel.gov.bf/fileadmin/user_upload/decision_ 
n__2023-019-_cc_sur_la_conformite_a_la_constitution_de_la_loi_organique 
_n___041-2023_alt_portant_attributions_composition_et_fonctionnement_du_csc.
pdf (accessed 5 September 2024).

30	 See W Chibelushi ‘Burkina Faso bans more foreign media over human rights 
watch massacre report’ BBC 29 April 2024, https://www.bbc.com/news/world-
africa-68920225 (accessed 5 September 2024).

31	 Constitutional Council of Burkina Faso, décision 2024-24/CC, 21 November 2024, 
unreported, on file with the authors.

32	 Constitutional Council of Burkina Faso, décision 2026-05/CC, 10 February 2026, 
https://www.conseil-constitutionnel.gov.bf/fileadmin/user_upload/decision_ 
n__2026-05_cc_du_10_fevrier_2026.pdf, (accessed 13 February 2026).

33	 Constitutional Court of Mali, arrêt 2024-01/CC, 18 April 2024 (2024) 65 Journal 
Officiel de la République du Mali, special issue 10, https://sgg-mali.ml/JO/2024/
mali-jo-2024-10-sp.pdf (accessed 2 February 2026).

34	 MS Coulibaly ‘Ça s’est transformé en désillusion pour nous tous’ Afrique XXI  
27 August 2024, https://afriquexxi.info/Ca-s-est-transforme-en-desillusion-pour-
nous-tous (accessed 28 January 2025).
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Constitutional Court re-examined the law after the regime had made 
some amendments and declared it to be constitutional in a subsequent 
decision.35 Finally, in a third decision in June 2025, the Court declared 
the retroactive changes to the law regulating the allowances again to 
be constitutional.36

The most prominent court decision in the context of military 
entrenchment assuming and replacing legislative functions is probably 
that of the Constitutional Court of Mali declaring itself incompetent 
to examine the constitutionality of the banning of political parties.37 
Although the ban had briefly been lifted, in May 2025 the military regime 
issued another decree ordering the dissolution of all political parties, 
thereby significantly restricting the right to freedom of association 
and the right to political participation in the country.38 In Burkina 
Faso, also, all political parties have been banned under the military 
regime. Activities of political parties have been suspended already since 
September 2022, and in February 2026 the regime went a step further 
and enacted a law dissolving all parties and confiscating their assets.39 
Notwithstanding the fact that the dissolution of political parties calls 
into question the principle of multipartyism enshrined in a provision 
in the Burkinabè Constitution, which is considered unamendable, the 
Constitutional Council has so far not ruled on its constitutionality.

4.1.3   Limiting judiciary powers 

Apart from these cases approving the military entrenchment in the 
executive and legislature, in Burkina Faso there have also been 
some instances in which the Constitutional Council confirmed the 
constitutionality of two laws concerning the judiciary, one on the 
reorganisation of the Conseil Supérieur de la Magistrature (CSM), 
the institution governing judicial careers and disciplinary sanctions, 

35	 Constitutional Court of Mali, arrêt 2024-04/CC, 27 June 2024 (2024) 65 Journal 
Officiel de la République du Mali, special issue 12, https://sgg-mali.ml/JO/2024/
mali-jo-2024-12-sp.pdf (accessed 2 February 2026). 

36	 Constitutional Court of Mali, arrêt 2025-04/CC, 30 June 2025 (2025) 66 Journal 
Officiel de la République du Mali, special issue 7, https://sgg-mali.ml/JO/2025/
mali-jo-2025-07-sp-2.pdf (accessed 2 February 2026).

37	 Constitutional Court of Mali, arrêt 2024-03/CC, 25 April 2024 (2024) 65 Journal 
Officiel de la République du Mali, special issue 11  ; see ‘Mali junta re-authorises 
political activities suspended in April’ Le Monde 11 July 2024, https://www.
lemonde.fr/en/international/article/2024/07/11/mali-junta-re-authorizes-
political-activities-suspended-in-april_6680751_4.html (accessed 5 September 
2024).

38	 For a detailed assessment, see art 19 ‘Dissolution of political parties in Mali’ (2025), 
https://www.article19.org/wp-content/uploads/2025/12/FINALDissolution-of-
political-parties-in-Mali9Dec2025-1.pdf (accessed 6 February 2026).

39	 ‘Dissolution des partis politiques: L’Assemblée legislative de transition adopte le 
projet de loi à l’unanimité’ Lefaso.net, https://lefaso.net/spip.php?article144314 
(accessed 10 February 2026).
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the other on the status of judges.40 The new CSM provides for equal 
representation, with half of its members being non-magistrates, and 
members of executive bodies of magistrates’ unions or associations 
are barred from its membership. Both reforms have been criticised as 
jeopardising the independence of Burkina Faso’s judiciary.41

4.2	 Approval of constitutional changes under the military

Constitutional review bodies in Mali and Burkina Faso have not only 
legitimated coups and subsequent military rule, but have also approved 
constitutional changes made under the military. While in Burkina 
Faso the Constitution has so far been amended several times since the 
military took power, in Mali even an entirely new constitutional text has 
been adopted under the military. 

In Mali, the Constitutional Court was involved in the constitution-
making process of a new constitutional text early on until it was finally 
promulgated by military decree in July 2023.42 A first instance was a 
complaint based on the argument that the 1992 Constitution prohibits 
constitutional changes when all or part of the country’s territory is 
occupied by a foreign power and that the process for the drafting of 
an entirely new constitution had not been followed. The Constitutional 
Court, however, rejected the argument and allowed the constitutional 
referendum to take place.43 Then, following the referendum in June 
2023 which, according to official results was approved by 97  per 
cent, the Court decided in a second case against the annulment of the 
referendum and certified the results.44 Still on the same day, the Court 

40	 Constitutional Council of Burkina Faso, décision 2024-10/CC, 10 May 2024, 
https://www.conseil-constitutionnel.gov.bf/fileadmin/user_upload/decision_ 
n__2024-10_cc_du_10_mai_2024_sur_la_conformite_a_la_constitution_de_la_
loi_organique_007-2024_alt_portant_attributions_composition_organisation_
et_fonctionnement_du_csm.pdf (accessed 4 October 2024); décision 2024-11/
CC, 10 May 2024, https://www.conseil-constitutionnel.gov.bf/fileadmin/user_
upload/decision_n__2024-11_cc_du_10_mai_2024__sur_la_conformite_a_la_
constitution_de_la_loi_orgnaique_006-2024_alt_portant_modification_de_la_
loi_organique_050-2015_cnt_portant_statut_de_la_magistrature.pdf (accessed  
4 October 2024).

41	 See ‘Burkina Faso: l’intersyndical des magistrats proteste contre la réforme du 
Conseil supérieur de la magistrature’ RFI 2 July 2024, https://www.rfi.fr/fr/
afrique/20240702-burkina-faso-l-intersyndicale-des-magistrats-proteste-contre-la-
réforme-du-conseil-supérieur-de-la-magistrature (accessed 4 October 2024).

42	 See T Noël ‘Refurbishing or replacing? Restoring constitutional order in post-coup 
transitions’ in International IDEA (ed) Annual review of constitution-building: 2022 
(2023) 89 and AK Abebe ‘Divergent paths: Post-coup constitutions in Chad and Mali’ 
in International IDEA (ed) Annual review of constitution-building: 2023 (2024) 38.

43	 Constitutional Court of Mali, arrêt 2023-05/CC, 14 June 2023 (2023) 64 Journal 
Officiel de la République du Mali (2024), special issue 8.

44	 Constitutional Court of Mali, arrêt 2023-07/CC, 21 July 2023 (2023) 64 Journal 
Officiel de la République du Mali, special issue 11, https://sgg-mali.ml/JO/2023/
mali-jo-2023-11-sp.pdf (accessed 6 February 2026).
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ruled in a separate third decision that the new Malian Constitution was 
in force.45

Similar to the approval of the new Malian Constitution, the 
Constitutional Council of Burkina Faso has decided over the 
constitutionality of amendments to the Burkinabè Constitution made 
under the military. Although the Council declared the amendments to 
be constitutional, there was some question in the first case as to whether 
it would consider the current terrorist crisis as a ‘threat to territorial 
integrity’, thereby precluding the constitutional amendment process in 
line with article 165 of the Constitution. However, by qualifying the 
ongoing terrorist crisis in Burkina Faso as ‘a security crisis of serious 
concern’ (only) in some parts of the country, the Council argued that, 
given the actors involved and the scale of the threat, the terrorist crisis 
would not amount to a threat to territorial integrity. The Council has 
furthermore limited its review strictly to the procedural aspects, thereby 
avoiding substantive review of the constitutional amendments.46 

5	 Conclusion

This contribution has demonstrated how the constitutional review 
bodies of Burkina Faso and Mali have consistently legitimated coups and 
have approved the ensuing military regimes through court decisions. 
From a strictly legal point of view, these decisions must be criticised and 
rejected. As has been illustrated with a number of examples, the two 
courts have ignored constitutional provisions or have interpreted these 
in ways that made the changes initiated by the miliary appear to at least 
not violating constitutional provisions. The most obvious examples 
were the constitutionalised prohibitions on coups d’état, provisions that 
both courts in Burkina Faso and Mali simply failed to consider in their 
decisions when assessing the constitutionality of the new military heads 
of state assuming power. In other instances, the courts either refused 
to decide the cases on the merits or shied away from contextual and 
normative constitutional interpretations.

From a more realist perspective, however, one probably has to 
concede that the assumed role of the two courts has largely been 
politically effective. There is an uneasy balance between the finding 
that the courts of Burkina Faso and Mali have approved unconstitutional 

45	 Constitutional Court of Mali, arrêt 2023-08/CC-Réf, 21 July 2023 (2023) 64 Journal 
Officiel de la République du Mali, special issue 12, https://sgg-mali.ml/JO/2023/
mali-jo-2023-11-sp.pdf (accessed 6 February 2026).

46	 Constitutional Council of Burkina Faso, décision 2024-01/CC, 12 January 2024, 
https://www.conseil-constitutionnel.gov.bf/fileadmin/user_upload/decision_ 
2024-01-cc_sur_la_verification_du_respect_de_la_procedure_de_revision_
de_la_constitution_pour_l_adoption_de_la_loi_constituttionnlle_n___45_alt_
du_30_12_03_portant_revision_de_la_constituttion.pdf (accessed 4 September 
2024). 
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changes of government and the simultaneous impression that they have 
at least strived to find solutions for often unprecedented situations of 
institutional deadlock. The answer to the question of whether one regards 
them as (only) legitimating the military regimes and being complicit in 
their rule, or whether one (also) sees room for understanding for the 
courts trying to save their very existence under military rule in which 
they at least avoid the complete silencing of the rule of law, therefore 
is less clear-cut. In any case, both the Constitutional Court of Mali and 
the Constitutional Council of Burkina Faso seem to have prioritised 
the continuous functioning of the state and its institutions over strict 
constitutional compliance, thereby marking a departure from applying 
and interpreting ordinary constitutional rules that have been replaced 
by what can be called a form of para-constitutionality to fill a vacuum 
created by the overthrow of elected heads of state and the dissolution 
of civilian governments and parliaments. 

In the larger context of Francophone Africa, this approach to 
constitutional review exemplified by the courts in Burkina Faso and 
Mali illustrates a broader phenomenon. In 2009, for example, when 
a military regime took power in Madagascar and designated Andry 
Rajoelina as President, the High Constitutional Court endorsed the 
move on the grounds that it was necessary to preserve the continuity 
of the state, arguing that the military coup had ‘caused a breakdown in 
constitutional order by de facto deconstitutionalising the organisation 
of the state’.47 More recently, following the 2025 Malagasy coup, the 
Court again applied the same reasoning when Colonel Randrianirina 
Michaël took power and endorsed the military takeover in the name 
of a constitutional requirement to maintain the continuity of the 
state.48 This distancing from the constitutional text on the devolution 
of power highlights a general tendency of constitutional review bodies 
in Francophone Africa to arrogate to themselves constituent power, 
deviating from, modifying or supplementing the Constitution through 
court decisions. In most explicit terms, the Gabonese Constitutional 
Court, for instance, has found that the Constitution of Gabon was 
incomplete and that it was up to the court to fill the gaps.49

47	 High Constitutional Court of Madagascar, Lettre 79-HCC/G, 18 March 2009; Décision 
03-HCC/D2, 23 April 2009, https://www.saflii.org/mg/cases/MGHCC/2009/4.
html (accessed 10 February 2026).

48	 High Constitutional Court of Madagascar, Décision 10-HCC/D3 du 14 octobre 2025, 
https://www.hcc.gov.mg/?p=9647 (accessed 10 February 2026).

49	 Constitutional Court of Gabon, Décision 219/CC, 14 Novembre 2018. See also 
SMSM Dabiré ‘Le principe du fonctionnement régulier des pouvoirs publics dans 
la jurisprudence constitutionnelle des Etats d’Afrique francophone’ Afrilex May 
2025, https://afrilex.u-bordeaux.fr/2025/05/23/le-principe-du-fonctionnement-
regulier-des-pouvoirs-publics-dans-la-jurisprudence-constitutionnelle-des-etats-
dafrique-francophone (accessed 10 February 2026).
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Having said that, what remains to be discussed is the question of 
the predictable lasting impact of these so-called transitional periods on 
the courts and the prospects for constitutionalism more generally once 
the military will eventually have ‘returned to the barracks’. In Mali, the 
new constitutional text adopted under the military includes a broad 
range of changes, particularly the replacement of the semi-presidential 
system with a presidential one where executive power is exclusively 
vested in a directly elected President.50 Changes in relation to the 
Constitutional Court include the limitation of the judges’ mandates 
and the way in which they are appointed with the aim of guaranteeing 
greater independence from the executive.51 Moreover, the new Malian 
Constitution introduces an ex-post constitutional review of legislation 
through incidental referral.52

In Burkina Faso, the constitutional changes enacted by the military 
also made some noteworthy changes. Since the first amendments 
of 2023, the Constitutional Council has expressly been given a new 
role as the regulatory body of ‘the functioning of the institutions and 
the activities of public authorities’.53 What is furthermore interesting 
about these amendments are a number of innovations, including the 
official recognition and promotion of national languages, the creation 
of the Conseil National des Communautés as a consultative body 
for mediation, and the provision of alternative traditional dispute 
resolution methods.54 The military regime justified these reforms on 
the grounds that they are in accordance with the realities and cultural 
values of Burkina Faso and Africa. However, the military’s vision behind 
these constitutional reforms has not always been clear. Rather, the fact 
that the Constitution was amended several times within less than a 
year is testament of a certain amateurism and desacralisation of the 
constitutional text, not to mention the idea of constitutionalism.

50	 For comprehensive analyses of the new constitution, see F Doumbia ‘Towards the 
fourth republic of Mali: Analysis of the draft constitution’ Constititutionnet (web 
blog) 18 April 2023, https://constitutionnet.org/news/towards-fourth-republic-
mali-analysis-draft-constitution (accessed 5 September 2024) and T Noël Restoring 
constitutional order after coups: Comparative analysis of constitutional texts of 
Burkina Faso, Chad and Mali (forthcoming).

51	 Art 145 2023 Constitution of Mali.
52	 On this and other aspects of the changes in more detail, see Doumbia (n 50) as well 

as Noël (n 50).
53	 See new art 152 Constitution of Burkina Faso. However, even though the Burkinabè 

Constitution was silent on the matter, this role was already assumed previously.
54	 As above. 
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