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Abstract: While transformative constitutionalism has been credited with the
establishment of a new constitutional culture in South Africa based on the
effective enforcement of constitutional rights, there have also been critical
voices pointing out that the Constitutional Court’s engagement with the poorer
sectors of South African society and the substance of their socio-economic rights
has been much less robust. This chapter examines whether this is a general
problem of transformative constitutionalism or rather of its peculiar South
African version by looking at the transformative experiences of other countries
outside Africa, namely, India and Colombia. Both the Indian Supreme Court
and the Colombian Constitutional Court have found unprecedented ways in
their constitutional jurisprudence to advance the constitutional goals of socio-
economic transformation and to open up constitutional litigation to sectors
of society that previously had been excluded from it. The Indian Court did
so through the inauguration of public interest litigation following the end of
the Emergency; the Colombian Court by using to maximum effect the new
tutela action for the protection of fundamental rights introduced by the 1991
Constitution. While in the Indian case it can be argued that the dramatic
expansion of the judicial role has come at the expense of the more traditional
separation of powers embraced by the Indian Constitution, such criticism is
much less convincing in the Colombian case where the Constitutional Court
was deliberately created as the central institution to oversee the effective
implementation of the transformative features of the new Constitution. The
Colombian Constitutional Court can serve as a model of a constitutional court
fully embracing its transformative mission also in the socio-economic field
without calling into question the constitutional separation of powers.
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1 Introduction

In an article on transformative constitutionalism and constitutional
rights adjudication in Africa published in 2017, Fombad and Kibet
argued that transformative constitutionalism was an ideal model to
address past failures of constitutionalism and human rights abuses in
post-colonial Africa and to firmly anchor constitutionalism and respect
for human rights in the region.! According to them, the concept of
constitutionalism that was transplanted into African constitutional
thinking through the agency of European colonial powers, acting
as patrons of the decolonisation process with its focus on limited
government and the rights of the individual, failed to meet the
peculiar needs of African countries resulting from widespread poverty,
underdevelopment, wide ethnic and cultural diversity, but also the
greater communitarian orientation of traditional African constitutional
thought.?

Transformative constitutionalism is seen as a direct response to
these shortcomings of classic ‘Western’ liberal constitutionalism. While
adheringto the central tenets of liberal constitutionalism, it moves beyond
them to address the peculiar social and political realities prevailing in
much of Africa. In the South African case, this has meant the abolition
of an oppressive legal, political and economic regime known under the
name of apartheid and its replacement by a democratic regime founded
on freedom, multiculturalism, equality, equity, respect for human dignity
and human rights. Unlike classical liberal constitutionalism that focuses
on formal equality, the focus of transformative constitutionalism is on
substantive equality and substantive justice. This includes a deliberate
effort to empower previously excluded segments of society through
devices such as the protection of socio-economic rights, and others
aimed at the attainment of social justice.?

Transformative constitutionalism makes new and unprecedented
demands on all branches of government, but particularly on the courts.
Fombad and Kibet stress that a reformed and reinvigorated judiciary is
at the core of transformative constitutionalism since the concept places
faith in the law as an instrument of social and political change, and it
is the courts’ mandate to state authoritatively what the law is.* In order
to effectively discharge this important task, the courts have to rethink
their role and be prepared to move beyond the traditional approach to

1 E Kibet & C Fombad ‘Transformative constitutionalism and the adjudication of
constitutional rights in Africa’ (2017) 17 African Human Rights Law Journal 349.

2 As above.

Kibet & Fombad (n 1) 350.

4 Kibet & Fombad (n 1) 357.
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judicial interpretation of the law as it will often be inadequate to meet
the requirements of substantive justice at the heart of transformative
constitutionalism. The effective pursuit of substantive justice requires
a broader view of constitutional rights than the ‘negative rights’
conception traditionally associated with liberal constitutionalism. It
implies the recognition of positive duties of the state to intervene actively
in order to promote and secure the effective enjoyment of constitutional
rights by all, regardless of race, gender or social status, as well as the
horizontal applicability of the Constitution since the discriminatory
practices that stand in the way of the full realisation of constitutional
rights are often widespread in society. However, such a broad approach
to constitutional rights is hard to reconcile with traditional methods of
judicial interpretation that often focus on the technical and procedural
aspects of the law. Instead, it requires methods of legal reasoning
and interpretation that transcend formalism and positivism to focus
on maximising the enjoyment of substantive rights.> This point is of
special relevance to emergent democracies in the Global South, where
the culture of human rights and constitutionalism is either nascent or
fragile.

From their analysis of the constitutional jurisprudence in both South
Africa and Kenya following the adoption of transformative constitutions
in 1996 and 2010, respectively, Fombad and Kibet conclude that despite
different levels of development of transformative constitutionalism,
there has been a shift in both countries towards a value-based approach
to the interpretation and enforcement of rights, and of the Constitution
generally, which has resulted in the strengthening of constitutional
rights. Were the momentum set by the courts in these two jurisdictions
to be sustained and to be diffused elsewhere in Africa, the outcome
would be a rights-friendly jurisprudence.®

However, they also acknowledge that transformative constitutiona-
lism has not remained uncontested. A major criticism is that
transformative constitutionalism tends to obscure the law-politics divide.
The objective of attaining substantive justice through law pushes courts
towards adopting decisions and issuing judgments that have important
policy implications, such as the redirecting of scarce budgetary resources
resulting from judicial decisions that aim to enforce socio-economic
rights. This inevitably creates tensions with the political branches of
government that largely retain the power over policy and government
expenditure. A second criticism of transformative constitutionalism is
its alleged failure to provide an efficient cure for widespread poverty
and inequality that continue to ravage post-colonial Africa. Despite

5 Kibet & Fombad (n 1) 353.
6 Kibet & Fombad (n 1) 355.
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the celebration of transformative constitutionalism by legal scholars,
landmark decisions of the courts and development milestones reached
in South Africa since the end of apartheid, deep poverty and inequality
continue to be a challenge.”

This latter criticism has been elaborated upon by Dugard.® She
attributes the struggle of transformative constitutionalism to undo the
realities of South Africa’s largely undisturbed racial, social, cultural
and epistemic hierarchies and the resulting sense of disillusionment
with respect to the Constitution and its popular promise to improve
the quality of life of all citizens, at least partly to the failure of South
Africa’s Constitutional Court to carve a distinct and clearly defined role
in this struggle for itself. Although Dugard recognises that the Court has
been robust in defending civil and political rights, she argues that it has
been much less convincing when it comes to healing the class divisions
of the past and advancing socio-economic transformation. In particular,
she contends that the Court has failed to avail itself of all the means
available to it under the Constitution to allow poor people, who might
otherwise be denied justice, to gain direct access and to operationalise
a meaningful recognition of poverty in its socio-economic judgments,
reinforcing populist perceptions by some political leaders and many
poor black South Africans that the Constitution is an elite document,
and the Constitutional Court an institution that serves mainly elite
interests.” The Court’s reluctance to engage both with the substance of
the socio-economic rights guaranteed by the Constitution and with the
litigants who have managed to bring socio-economic rights to the Court
is explained as a result of a jurisprudential conservatism that arises
from a legal culture and training in which access to justice for the poor
and socio-economic rights do not feature strongly. Dugard emphasises
that for its own survival, as well as the survival of democracy in South
Africa, the Court needs to become more responsive and accessible to
poor people. However, in order to pursue a more redistributive vision
of adjudication in line with the Constitution’s transformative objectives,
the Court has first to free itself of the shackles of a conservative legal
culture.’®

In addressing these criticisms, it might be helpful to look at the
experience of other countries and regions beyond Africa that have
pursued transformative constitutional projects of their own. Such
a comparison may generate valuable insights that allow to put into

7 Kibet & Fombad (n 1) 353-354.

8 J Dugard ‘Courts and structural poverty in South Africa: To what extent has the
Constitutional Court expanded access and remedies to the poor? in D Bonilla
Maldonado (ed) Constitutionalism of the Global South (2013) 293.

9 Dugard (n 8) 296-297.

10 Dugard (n 8) 326.
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perspective the potential as well as the limitations of transformative
constitutionalism in South Africa as well as in Africa at large. The
discussion in the following parts will focus on two major transformative
constitutional projects outside Africa, one from Asia and the other from
the Americas. The first reference model to be discussed here is the
Constitution of India. It is an example of a transformative constitutional
project which, in many respects, is similar to that of South Africa, as it
also focuses strongly on the twin issues of socio-economic justice and the
elimination of all forms of discrimination, not only in the political realm
but also in the economic and social sense. The second point of reference
is provided by Colombia’s 1991 Constitution. Like the South African
and Indian constitutions, it adopts a broad transformative approach,
focusing on both the political and the socio-economic aspects of deep
constitutional transformation. These two approaches to transformative
constitutionalism are compared to the South African experience in
the following parts, in particular with regard to the role each of them
attributes to the courts in bringing to life the distinctive transformative
vision of the respective constitutions.

2 Transformative constitutionalism in India:
A powerful judiciary seeking to promote
deep socio-economic change

Much like in South Africa, the transformative vision of the Indian
Constitution is a comprehensive one, covering the political as well as the
economic and social aspects of constitutional law. Far from limiting itself
to ensure continuity with certain aspects of parliamentary government
and the rule oflaw inherited from the colonial era, the Indian Constitution
is committed to the ideal of deep and comprehensive change in all areas
of the political, economic and social life of the nation. The Constitution
grants universal adult franchise in a country where only highly limited
franchise had been allowed under the colonial regime. The protection
of freedom of speech, assembly and association (article 19) and the
other rights in Part III give meaning to the concept of citizenship in
a broad-based democracy.!! At the same time, the Constitution fully
embraces the goal of socio-economic justice. The concern for social
justice in an all-encompassing sense and the elimination of centuries-
old forms of discrimination and exclusion is visible in a number of
horizontal constitutional provisions that apply to private companies and
individuals as well as to government departments and state officials,
including the prohibition on discrimination in shops and restaurants

11 A Padmanabhan ‘Rights’ in S Choudry, M Khosla & P Banu Mehta (eds) The Oxford
handbook of the Indian Constitution (2016) 581.



500 Cultivating comparative constitutional law in Africa

(article 15), the abolition of untouchability (article 17) and the ban on
forced labour (article 23).

On top of that, the Indian Constitution grants a mandate for
comprehensive socio-economic change. The provisions of Part IV of the
Constitution on the Directive Principles of State Policy authorise and
oblige the state to strive for fundamental economic and social reform
or, as article 38(1) puts it, ‘to promote the welfare of the people by
securing and protecting as effectively as it may a social order in which
justice, social, economic and political, shall inform all the institutions of
the national life’. The principles in question include, the equal right of
men and women to an adequate means of livelihood, as well as equal
pay for equal work for both men and women (article 39). As to the
legal status of the Directive Principles, it shall be the duty of the state to
apply these in making laws, although they shall not be enforceable by
any court (article 37).

The Indian judiciary was initially slow to engage with the aspects
of the Indian Constitution that provide for the radical transformation of
the economic structures inherited from colonial and pre-colonial times.
Like the South African judiciary, it was poorly equipped to do so, as it
had inherited from the British a judicial tradition that looked askance
at the social functions of law, social movements and socio-economic
rights.!? The Indian Supreme Court hewed closely to the established
liberal-conservative approach in the first decades of its constitutional
jurisprudence: The task of conceiving and implementing the policies
needed for the implementation of the constitutional goals of social and
economic justice is incumbent upon the political branches, while the
primary task of the judiciary is to ensure that they stay within the limits
imposed by the Constitution and, in particular, by the fundamental
rights enshrined in Part III of the Constitution when doing so. This view
was summarised neatly in a lecture delivered by the Supreme Court
judge and future chief justice, M Hidayatullah, in 1965:%

[O]ur written Constitution is a document which, through checks and bal-

ances, intends to secure a fair deal to the individual, at the same time leav-

ing the State free to advance the interests of society. In trying to carry out
some reform, the norms established in the Constitution may be overlooked
by the State. Judicial process is then necessary to keep the machinery of

State within the established norms .... The judiciary as a rule is not in-

terested in the policy underlying a legislative measure. The court is only

concerned with jurisdiction and constitutionality ... The core of our dem-
ocratic society lies in the reconciliation of the power of the State with the
freedom of the individual.

12 On the conservative character of the British legal and judicial culture, see the
landmark study of JAG Griffiths The politics of the judiciary (2010).
13 M Hidayatullah Democracy in India and the judicial process (1965) 62.
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This was a fairly standard view of the role of courts in a liberal
democracy. There was no reference, either at this or any other point in
the lecture, to the fact that the Indian Constitution itself unequivocally
mandates radical socio-economic change, let alone to the question
what role the courts could or should play in enabling or facilitating
such change. However, following the end of the Emergency in 1977, the
Indian Supreme Court dramatically changed its tune. It not only fully
acknowledged the transformative vision of the Indian Constitution, but
also redefined its own role in a way that allowed it to play an active part
in the implementation of all of its parts. In the landmark decision Gupta
v Union of India, the opinion of the Court, delivered by PN Bhagwati, set
out this fundamentally altered view of the judicial function:

The British concept of justicing which to quote Justice Krishna Iyer is still

‘hugged by the heirs of our colonial legal culture and shared by many on

the bench’ is that ‘the business of the judge is to hold his tongue until the

last possible moment and to try to be as wise as he is paid to look’ and in

the same strain are the words quoted by professor Gordon Reid from a

memorandum to the Victorian government by Irvin, CJ in 1923 where the

judicial function was idealised in the following words: ‘The duty of His

Majesty’s judges is to hear and to determine issues of fact and law arising

between the king and the subject or between a subject and a subject pre-

sented in a form enabling judgment to be passed upon them, and when
passed, to be enforced by a process of law. There begins and ends the func-
tion of the judiciary.’

Now, this approach to the judicial function may be alright for a stable and
static society but not for a society pulsating with urges of gender justice,
worker justice, minorities justice, dalit justice, and equal justice between
chronic unequals. Where the contest is between those who are socially or
economically unequal, the judicial process may prove disastrous from the
point of view of social justice, if the judge adopts a merely passive or nega-
tive role and does not adopt a positive and creative approach. The judiciary
cannot remain a mere bystander or spectator, but it must become an active
participant in the judicial process ready to use law in the service of social
justice through a pro-active goal oriented approach.

In the Indian case, the turn towards a goal-oriented, creative approach
to constitutional interpretation took the form of a reinterpretation
of the relationship between Parts III and IV of the Constitution. Part
III contains the provisions on fundamental rights, while Part IV deals
with the directive principles of state policy which enshrines the duty
of the government and the legislature to strive for ambitious and
comprehensive economic and social transformation. In the new
jurisprudence of the Indian Supreme Court inaugurated in its landmark
ruling in Maneka Ghandi, this distinction became increasingly blurred,

14  SP Gupta v Union of India 1982 AIR SC 149.
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as the Court abandoned its established interpretation of the fundamental
rights as ‘negative’ rights limiting the state’s freedom of action in favour
of a new, broader understanding of fundamental rights as an expression
of fundamental values, values that allow and even oblige the public
authorities to adopt positive measures to promote the fuller enjoyment
of the rights in question by their beneficiaries.®
The main vehicle for this new activist approach soon became the
public interest litigation (PIL) inaugurated by the Court after the end of
the Emergency. In the case of People’s Union for Democratic Rights, which
concerned the petition by a non-governmental organisation (NGO)
asking the Supreme Court to issue appropriate directions to redress
the situation of contract and migrant workers who were employed in
the Asian Games construction works under exploitative conditions,
Bhagwati J, who delivered the judgment of the Court, summarised the
main characteristics of PIL as follows:!®
Before we proceed to deal with the facts giving rise to this writ petition,
we may repeat what we have said earlier in various orders made by us
from time to time dealing with public interest litigation. We wish to point
out with all the emphasis at our command that public interest litigation
which is a strategic arm of the legal aid movement and which is intended
to bring justice within the reach of the poor masses, who constitute the low
visibility area of humanity, is a totally different kind of litigation from the
ordinary traditional litigation which is essentially of an adversary character
where there is a dispute between two litigating parties, one making claim
or seeking relief against the other and that other opposing such claim or re-
sisting such relief. Public interest litigation is brought before the court not
for the purpose of enforcing the right of one individual against another as
happens in the case of ordinary litigation, but it is intended to promote and
vindicate public interest which demands that violations of constitutional
or legal rights of large numbers of people who are poor, ignorant or in a
socially or economically disadvantaged position should not go unnoticed
and unredressed.

Public interest litigation is meant to provide a forum for the airing
of public grievances directed not only against flagrant human rights
violations by public authorities, but also against the lack of government
action on public policies mandated by the Constitution or by statute.!”
Within the framework of PIL, the Indian Supreme Court has proceeded
to a range of procedural innovations with the aim of facilitating access
for those seeking redress for their grievances. Technicalities in the
procedural law are no longer allowed to obstruct the judicial enquiry
in cases where matters of grave public importance are submitted to the

15 Maneka Gandhi v Union of India 1978 (SCR (2) 621.
16  People’s Union for Democratic Rights & Others v Union of India & Others 1983 SCR (1)
456.

17 S Divan ‘Public interest litigation’ in Choudry and others (n 11) 664.



South Africa’s transformative constitutionalism in comparative perspective 503

Court.!® Recognising that many people in India are effectively precluded
from seeking judicial protection for want of intellectual and financial
resources, the traditional rules limiting standing to persons who are
personally aggrieved by the measure under consideration have been
cast aside to permit surrogates to approach the courts on their behalf.?
Concerned citizens and NGOs are allowed to sue, not as representatives
of others, but in their own rights as members of the public to whom
a public duty is owed.?® The focus of the litigation has shifted from
the quality of the petitioner as aggrieved person to the transcendental
character of the issue raised, as long as the petitioner acts in genuinely
good faith and is not pursuing a hidden agenda.?! In granting access
also to applicants who do not pursue the defence of their own rights,
the reforms opened up constitutional adjudication to activists, NGOs
and social organisations, promoting civic engagement by new actors,
which had featured hardly at all in the traditional abstract or concrete
review proceedings. In this way PIL has greatly strengthened the ties
between the courts, social movements and civil society.??

PIL has also become the mostimportant arena for the use of the Indian
Supreme Court’s broad remedial powers. Likely no other constitutional
court has deployed structural injunctions as effectively as the Supreme
Court of India. Declaring unconstitutional the government’s policy to
store rather than distribute huge amounts of grain in order to promote
agricultural exports in People’s Union for Civil Liberties v Union of India
& Others, the Supreme Court maintained jurisdiction over the case and
began issuing increasingly expansive and specific orders, including
the creation of programmes for giving grain to poor families, complex
food-to-work schemes and school lunch programmes for children. The
NGOs that first brought the issue before the Court were instrumental in
monitoring compliance, providing it with up-to-date information, filing
new claims and acting as a bridge between the Court and the public.?®
In other cases, the Indian Supreme Court has acted as a substitute
for the competent legislative and regulatory authorities, for instance,
by drawing up the rules governing the adoption of poor children by

18  State of Madhya Pradesh v Narmada Bachao Andolan (2011) 7 SCC 639.

19 Eg, in the case of bonded labourers, see Bandua Mukti Morcha v Union of India
(1984) 3 SCC 161.

20  SP Gupta v Union of India [1981] Supp SCC 87 per Baghwati J (para 19): ‘If public
duties are to be enforced and social collective “diffused” rights and interests are to
be protected, we have to utilise the initiative and zeal of public-minded persons and
organisations by allowing them to move the court and act for a general or group
interest, even though they may not be directly injured in their own rights.’

21 Divan (n 17) 672.

22 S Botero Courts that matter: Activists, judges, and the politics of rights enforcement
(2024) 146.

23 L Birchfield & J Corsi ‘Between starvation and globalization: Realizing the right to
food in India’ (2010) 31 Michigan Journal of International Law 691.
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foreigners.2* The Court’s interventions in these cases are based on the
view that where there is inaction by the executive in the matter of
observance of the rule of law or of human rights, the judiciary, by virtue
of article 32 read together with article 142 of the Indian Constitution,
must fill the vacuum and provide a solution until the legislature
performs its role by enacting appropriate legislation to cover the field.?

3 The Colombian case: Transformative
constitutionalism as a means to heal the
divisions of a society rav:%flged by prolonged civil
strife

The Colombian Constitution of 1991 was adopted at a crucial moment
in the country’s history. It followed a period of extreme violence in
Colombia,? which reflected both a worsening problem of guerrilla
activity and the devastating effects of organised crime connected to the
flourishing drug trade. The overarching goal in the Assembly debates
was the establishment of a broad consensus on a set of institutions and
values that would end the high levels of violence in Colombia. It was
clearly recognised by everyone involved in the drafting process that
any such effort would be futile as long as the multiple divisions and
grievances that existed in Colombian society remained unaddressed.
The new Constitution, therefore, proclaims respect for and protection
of the ethnic and cultural diversity of the Colombian nation as one of its
founding principles (article 7).

This broad principle is matched by an equally broad spectrum of
individual and collective rights guaranteed in the constitutional Bill of
Rights. In addition to the long-recognised liberal rights carried over
from the 1886 Constitution, such as freedom of expression and the right
to due process, and more recent additions, such as the right to privacy,
the 1991 Constitution includes a long list of socio-economic rights, such
as the right to housing, health, education and social security, as well as
consumer and environmental rights. These new rights are underpinned
by an understanding of equality that insists on the need for genuine and
effective equality if the glaring inequalities existing within Colombian
society are to be eliminated. Article 13(2) assigns the state the task
to promote conditions that make equality real and effective and to

24 Lakshmi Kant Pandey v Union of India AIR 1984 SC 469.

25 Vineet Narain v Union of India AIR 1998 SC 889.

26 See M Deas ‘Violent exchanges: Reflections on political violence in Colombia’
in DE Apter (ed) The legitimization of violence (1997) 350, 353 who notes that
Colombia in the 1980s had the highest index of violent deaths of any of the larger
countries in Latin America.
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adopt measures in favour of groups suffering from discrimination or
marginalisation.?”

However, the 1991 Constitution has not merely strengthened and
expanded the constitutional rights of Colombians, but also reformed
the institutions and procedures designed to implement them. The
most important reform in this regard has been the switch from non-
specialised constitutional review exercised by the regular courts to a
specialised system centred on the new Constitutional Court. Under the
1886 Constitution, the authority to issue the final verdict on matters
of constitutional interpretation had been vested in the Supreme Court
as the apex court of the ordinary judiciary. The 1991 Constitution,
by contrast, introduced a European-style specialised constitutional
jurisdiction, while retaining the Supreme Court as a court of cassation
on civil, criminal and labour issues, and the Council of State as the
country’s supreme administrative law jurisdiction. The reform
was controversial in the Constituent Assembly, but was seen by its
proponents as a necessary step to fully develop and effectively enforce
the expansive catalogue of rights in the new Constitution.®

As in South Africa, the establishment of a constitutional court was the
main institutional innovation of the new Colombian Constitution. The
step was seen as vital to bring to life the Constitution’s transformative
vision in a country where legal formalism was still deeply rooted.?’ It was
only in the late 1980s that the culture of legal formalism in Colombia
and other Latin American countries had come under pressure. Under
the influence of United States (US) legal theory and philosophy*® and,
in particular, of the judicial activism of the US Supreme Court in the
Warren era,*! a major change in the understanding of the nature of law,
and of constitutional law in particular, gained ground. With this came
the recognition that even though the ideals of a strong constitutionalism
had been present at the rhetorical level in Latin America for quite some
time, they had seldom existed at the level of reality.? This shift of
paradigm opened the door to a new era of constitutional adjudication,
to the establishment of a new type of constitutional courts as well as

27 ‘El Estado promovera las condiciones para que la igualdad sea real y efectiva y
adoptara medidas en favor de grupos discriminados o marginados.’

28 MJ Cepeda & D Landau Colombian constitutional law — Leading cases (2017) 10.

29 M Itturalde ‘Access to constitutional justice in Colombia’ in DB Maldonado (ed)
Constitutionalism of the Global South — The activist tribunals of India, South Africa,
and Colombia (2013) 366.

30 J Couso ‘The transformation of constitutional discourse and the judicialisation of
politics in Latin America’ in J Cousu, A Huneeus & R Siedler (eds) Cultures of legality
— Judicialisation and political activism in Latin America (2010) 153.

31 J Couso ‘The seduction of judicially triggered social transformation: The impact of
the Warren Court in Latin America’ in HN Scheiber (ed) Earl Warren and the Warren
Court — The legacy in American and foreign law (2007) 255.

32 C Pefia ‘Sobre la relevancia de la justicia constitucional’ in G Gémez (ed) La
Jurisdiccion Constitucional Chilena ante la Reforma (1999) 15.
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to the revitalisation of already-existing mechanisms of constitutional
review. The establishment of the Colombian Constitutional Court under
the 1991 Constitution can be seen as the culmination of this process.

The powers of the new Court have been framed in accordance
with its broad mission. It has inherited from the Columbian Supreme
Court the well-established power of abstract review of legislation. The
public action now regulated in article 241 of the Constitution allows
any Colombian citizen to raise a challenge to the constitutionality of
any law or decree law, in the abstract, at any time. The key element
in the turn to rights-based constitutional adjudication, however, is the
new writ for judicial protection of fundamental rights (accion de tutela).
According to article 86, every person has a right to ask a judge, in any
place and at any time, for the protection of their fundamental rights in
a preferential and summary proceeding if they fear that the latter may
be violated by the action or omission of a public authority. The action
is designed to be highly informal (‘summary’) and fast (‘preferential’).
The scope of application is very broad: Tutela actions may not only be
brought against state and public authorities, but can by law also be
used to control abusive practices by powerful private actors, such as
businesses providing important public services (article 86(5)). The
Colombian Constitutional Court has the power to review and correct
tutela decisions by the regular courts (article 241(9)). Under the
applicable legislation, it enjoys broad discretion to select, from the
many tutela rulings issued by the ordinary courts, those it subjects to
closer scrutiny. The wide scope of application of the tutela action and
the frequent resort to the writ by individuals and groups alike have set
in motion a process in which constitutional law has extended to areas of
public and political life that previously had barely been touched by it.*

In its jurisprudence, the Columbian Constitutional Court has lost no
time in giving effect to the Constitution’s transformative vision. In an
early decision that concerned the constitutional remedies available to
people from a neighbourhood whose health had been put at risk by the
overflow of waste water and nauseating smells caused by unfinished
work on a sewage system, the Court used its new powers vigorously.
The ruling emphasises the fundamental change brought about by the
new Constitution, which puts an end to the tradition of merely symbolic
constitutional rights and assigns the central role in making these rights
effective to the judges.*

This reinvigorated judicial role has important consequences
especially for the enforcement of the economic, social and cultural rights

33 C Botero & J F Jaramillo ‘El conflicto de las Altas Cortes colombianas en torno a la
tutela contra sentencias’ (2005/06) 12 Revista del Foro Constitucional Iberoamericano

34 Sentencia No T-406/92.
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protected in the Constitution. The question as to the extent to which, if
any, the social and economic rights guaranteed by the Constitution are
directly enforceable by the courts had been one of the big constitutional
controversies of the past century. Following the approach adopted by
the 1937 Irish Constitution, the broad consensus, at least in the non-
Communist countries for much of the twentieth century, was that
these rights were not directly enforceable by the courts, but that
they nevertheless constituted principles that are fundamental in the
governance of the country.®® Constitutions adopted after the end of the
Cold War, especially in the Global South, as a rule no longer make a
categorical distinction between civil and social rights. Like the South
African Constitution, the Colombian Constitution belongs to this new
generation of post-Cold War constitutions. It nevertheless relegates the
constitutional guarantees in the economic, social and cultural field to
a distinct chapter and does not include them among the constitutional
provisions which article 85 declares to be directly applicable, raising
the question whether the constitutional judge has to wait for the
implementation of the respective constitutional guarantees by the
legislature or can order the necessary measures herself. The Colombian
Constitutional Court has answered the question without hesitation in
the latter sense. Stressing that the effectiveness of constitutional rights
is the supreme principle and the primary objective of constitutional
interpretation, it has held that in the absence of timely legislative
action, it is for the courts to give effect also to the constitutional rights
and guarantees that do not appear in the list of directly applicable
rights in article 85 of the Constitution. While the Court acknowledges
the primary responsibility of the legislature for the implementation of
most socio-economic rights, it reserves for itself the right to intervene
if the political branches fail to act in a timely and efficient manner.
The situation in such a case is similar to the one that exists in case of a
gap in the law or an incoherent legal regulation. While in principle the
legislature is and remains competent to find the solution, the failure to
do so creates the possibility for the Court to step in and to do what is
necessary to ensure that the constitutional norm in question does not
remain without effect.®

It is in the field of socio-economic rights that the Colombian
Constitutional Court has most often been involved in structural
litigation concerning the so-called ‘unconstitutional state of affairs’
(estado de cosas inconstitucional). In a momentous decision on the
rights of the millions of people who were forcibly displaced as a result
of the prolonged armed conflicts in Colombia since the 1960s, the

35 See art 37 Indian Constitution.
36 Sentencia No T-406/92.
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Court defined the conditions in which the doctrine applies. In the cases
concerned, the rights of a major number of persons were being violated,
not just one but several state institutions were responsible for the
violations, and the remedies required to redress the situation involved
coordinated action by several state branches and institutions to protect
the rights not only of the petitioners, but also of all others who had
suffered from the actions and policies under examination. In the view of
the Constitutional Court, this untenable state of affairs was the result of
the failure by the competent authorities to craft and implement public
policies that effectively addressed the situation of the displaced persons.
The situation could not be remedied by the Constitutional Court issuing
a fixed list of measures the other branches would have to adopt in order
to eliminate the human rights violations that the displaced population
was suffering. Instead, the Constitutional Court and all competent state
authorities would have to move in concert, in ‘harmonious cooperation’,
to swiftly redress the situation and to implement the measures necessary
for the effective protection of the constitutional rights of the displaced
persons. To call for this cooperation and to ensure that it took place
was part and parcel of the duties of the constitutional judge in a social
state of law with regard to the constitutional rights which have a strong
positive dimension:*”
Taking into account the legal provisions developing the policies concerning
the displaced population and the policies and compromises undertaken by
the various public bodies involved, the Court recalls the principle of har-
monious co-operation between the different branches in order to ensure
the implementation of the obligation of effective protection of the rights of
all people residing in the national territory. This forms part of the powers
of the constitutional judge in a social state based on the rule of law with
regard to those rights which impose on the authorities a duty to perform.

In practice, this has meant that the Constitutional Court issued a series
of orders that required the state agencies, also by involving civil society,
to design and implement public policies to effectively confront the
humanitarian crisis that had resulted from the massive violation of the
rights of displaced persons. At the same time, it retained jurisdiction
over the case to oversee the implementation of its orders. In the six
years following its initial decision, the Court issued 84 follow-up rulings
and held 14 public audiences to discuss with state agencies and civil
society actors the progress of public policy on forced displacement and
the fulfilment of the Court’s orders.*

37 Sentencia T-025/04.

38 C Rodriguez Garavito & D Rodriguez Franco Cortes y cambio social — Como la Corte
Constitucional transformo el deplazamiento forzado en Colombia (2010) 14-15.
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4 Lessons for South Africa?

The lessons to be drawn from the Indian and Colombian experiences
for the future development of transformative constitutionalism in
South Africa are not straightforward, as they present not only basic
similarities, but also major differences that correspond to the different
political and constitutional contexts from which they have developed
and the specific challenges to which they seek to respond. In the
Indian case, an ambitious Supreme Court has used its broad powers
of constitutional adjudication vigorously to enforce important aspects
of the Constitution’s transformative vision, especially in the field of
social and economic rights. In its endeavour to strengthen its role in the
implementation of the socio-economic guarantees of the Constitution,
the Indian Supreme Court has given short thrift to the original design
of that Constitution which unambiguously assigns the leading role in
the implementation of the constitutional principles of socio-economic
reform to the political branches. With the introduction of PIL, the Court
has not only enforced the Indian Constitution more energetically, it
has also partly rewritten this Constitution, replacing the differentiated
responsibilities in the implementation of the transformative goals of
the latter with a definition of ‘justice’ in which these responsibilities
are blurred and the courts are encouraged to play an active role in
governance, taking both quasi-legislative and quasi-executive actions.*
Whether this fundamental shift in the separation of powers will produce
lasting and sustainable results in the socio-economic governance of
the country remains to be seen.® It may well end up threatening the
authority of the judiciary itself. By transforming the courts into hybrid
politico-judicial actors that take on functions normally left to elected
politicians and social institutions, PIL has raised expectations in the
public the courts may not be able to fulfil, and generated resentment
among other public actors, not least among the political branches. At
the same time, the vastly expanded understanding of their role risks
undermining the credibility of the courts in their primary judicial
function. The high-flying rhetoric of the Supreme Court in some of
the PIL cases is more reminiscent of the language of social activists or
politicians than of sober legal discourse:*

39 G Bhatia The transformative constitution — A radical biography in nine acts (2021)
XXxviii.

40  For a cautiously optimistic assessment, see G Rosenberg, S Krishnaswamy & S Bail
(eds) A qualified hope: The Indian Supreme Court and progressive social change
(2019).

41  People’s Union for Democratic Rights v Union of India 1982 AIR SC 1477 (per
Bhagwati J.)
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If the sugar barons and the alcohol kings have the Fundamental Right to
carry on their business and to fatten their purses by exploiting the con-
suming public, have the ‘chamars’ belonging to the lowest strata of society
no Fundamental Right to earn an honest living through their sweat and
toil? The former can approach the courts with a formidable army of dis-
tinguished lawyers paid in four or five figures per day and if their right to
exploit is upheld against the government under the label of Fundamen-
tal Right, the courts are praised for their boldness and courage and their
independence and fearlessness are applauded and acclaimed. But, if the
Fundamental Right of the poor and helpless victims of injustice is sought
to be enforced by public interest litigation, the so-called champions of hu-
man rights frown upon it as waste of time of the highest court in the land,
which, according to them, should not engage itself in such small and tri-
fling matters ... these self-styled human rights activists forget that civil
and political rights, priceless and invaluable as they are for freedom and
democracy, simply do not exist for the vast masses of our people.

The deep involvement of the Indian Supreme Court in the
implementation of the socio-economic guarantees of the Constitution
has left the boundaries between the authority of the judiciary and the
powers of the political branches ill-defined. The PIL jurisprudence has
allowed judges to make policy and demand that executive officials carry
it out, for example by closing businesses on environmental grounds* or
building new housing for slum dwellers.* Through PIL, the Supreme
Court has assumed extraordinary powers without offering a convincing
account of the source of its own authority,* nor has the Court been
particularly consistent in the use of the extraordinary powers it has
accumulated through PIL. While it has been particularly vigorous in the
field of protection of social, economic and ecological rights, its record
looks less impressive in the field of civil and political rights. Its record
with regard to the protection of minorities, especially of the large
Muslim minority, is hardly more reassuring. During Prime Minister
Narendra Modi’s first two terms, the Court has been extremely reluctant
to confront the government on politically sensitive cases or on behalf
of unpopular causes, although the revival of Hindu nationalism, which
features prominently on the Bharatiya Janata Party (BJP)’s political
agenda, poses a direct threat to a number of fundamental principles of
the Constitution, such as secularism or the fight against the pervasive
and enduring social discrimination that is the legacy of the caste system.
The policy of selective intervention that the Court had already pursued

42 Rural Litigation and Entitlement Kendra, Dehradun & Others v State of Uttar Pradesh
AIR 1985 SC 652.

43 Olga Tellis & Others v Bombay Municipal Corporation AIR 1986 SC 180.

44 P Bhanu Mehta ‘India’s unlikely democracy: The rise of judicial sovereignty’ (2007)
18 Journal of Democracy 72.
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prior to 2014* has taken on a wholly new dimension under the BJP
government. The Supreme Court upheld the revocation of the special
status constitutional of Jammu and Kashmir, which had granted the only
Muslim majority province of India a quasi-autonomous status, enabling
it to preserve its unique (Muslim) identity.*® The Court also was not
willing to challenge the BJP in the case of the destruction of the mosque
in Ayodhya, which was razed to the ground by Hindu fanatics claiming
that it had been erected on the ruins of a destroyed Hindu temple. After
much hesitation, the Supreme Court finally handed down a verdict in
2019 which allocated the disputed land for the construction of a Hindu
temple, while the Muslim community was assigned a suitable piece of
land for a new mosque elsewhere in Ayodhya.*

Similar criticisms cannot convincingly be levelled at the Colombian
Constitutional Court’s transformative jurisprudence. Its jurisprudence
rests on a firm constitutional basis, the 1991 Constitution which, like
the South African Constitution, was clearly drafted with the intention
to leave behind the old dichotomy between civil-political rights, on the
one hand, and socio-economic rights, on the other, although the Court’s
jurisprudence has arguably extended the direct applicability of socio-
economic rights beyond what was intended by the drafters of article 85
of the Colombian Constitution. The Colombian Court’s activism in the
field of socio-economic rights has not come at the expense of diminished
vigilance in safeguarding civil, political or minority rights. What is more,
the Colombian Constitutional Court, like the Indian Supreme Court, has
engaged through its jurisprudence with civil society organisations and
ordinary people to a degree unprecedented and unmatched in most
other constitutional jurisdictions.

This development has been favoured greatly by the introduction of
the tutela action which was designed as a highly informal mechanism
in the 1991 Constitution. The list of people and organisations that
have appeared either as petitioners or interveners in the major tutela
proceedings, for instance, the cases concerning the situation of the
internally displaced persons, is impressive. The rulings in this and
other structural litigation have given rise to follow-up proceedings

45 S Deva ‘Public interest litigation in India: A critical review’ (2009) 28 Civil Justice
Quarterly 19, 37.

46  Over the opposition of many Kashmiris, the Indian Parliament at the request of
the government had voted in August 2019 to repeal art 370 and at the same time
had passed a Reorganisation Act which reconstituted the state into two Union
territories, Jammu&Kashmir and Ladakh, with effect from 31 October 2019. Four
years later, in its ruling of 11 December 2023 In re: Article 370 of the Constitution
the Supreme Court essentially confirmed the changes, arguing that the granting
of special status in art 370 had been a temporary provision, with the ultimate aim
of integrating Jammu and Kashmir into the rest of India. It merely ordered the
government to restore statehood (though not special status) to the new territory
called Jammu&Kashmir at the earliest possible moment.

47 M Siddiq (D) Thr Lrs v Mahant Suresh Das & Others 2020 (1) SCC 1.



512  Cultivating comparative constitutional law in Africa

in which the Constitutional Court discusses the progress made in the
implementation of its initial decision with all the actors concerned in
public hearings (audiencias ptiblicas).

The follow-up hearings are open not only to the representatives of
the public authorities concerned with implementation of the Court’s
judgment, but also to those who, directly or indirectly, are affected by
the implementation process or have a legitimate interest in its outcome.
This includes not only the victims of the fundamental rights violations,
but also the relevant civil society organisations, international human
rights associations, academics and all those whose participation is
deemed to make a valuable contribution to the protection of the
rights under consideration.*® Such a broad approach goes beyond the
involvement of the public authorities responsible for the alleged rights
violations and their victims and favours the participation also of sectors
of society that often struggle to make themselves heard in the normal
democratic processes in congress and in the government. The practice
of the Constitutional Court has created a constitutional review process
with a strong dialogical character which presents the particularity that
participation in the dialogue is no longer restricted to the traditional
actors, but gives the opportunity to be heard to anybody genuinely
interested in the problem at hand, regardless of their formal role or
standing. It has fostered a new political culture in Colombia:*

Despite the shortcomings of the Constitutional Court and the new consti-
tutionalism, they have changed for the better Colombian society and its
political regime. Under extreme conditions of violence and inequality, they
have protected and enhanced democracy. This is so because, given the re-
strictions of a traditionally exclusive political regime, the constitutional ju-
risdiction has become a democratic forum, accessible to all citizens, where
plural and inclusive debates over different public matters take place.

5 Conclusion

A comparative perspective on the strengths and weaknesses of
transformative constitutionalism and the importance of the courts in
bringing to life the transformative vision lends support to Fombad’s
and Kibet’s thesis that transformative constitutionalism offers better
prospects of constitutionalism and fundamental rights in Africa than
everything that went before: authoritarian constitutions, socialist
constitutions and ‘classic’ liberal constitutionalism.>*® The minimising
view of transformative constitutionalism as ‘enlightened liberal

48  Garavito & Franco (n 38) 55.
49  Itturalde (n 29) 402.
50 Kibet & Fombad (n 1) 354.



South Africa’s transformative constitutionalism in comparative perspective 513

legalism’ misses the point: Transformative constitutionalism is a long-
term project that is designed to establish and secure the conditions
for the emergence of a modern, democratic, pluralist and non-
racist society that leaves the injustices of the past behind. Measured
against this standard, it is difficult to deny that South Africa’s 1996
Constitution and the South African Constitutional Court’s jurisprudence
have made possible the emergence of a society based on democracy
and the rule of law in political and institutional contexts in which they
were routinely ignored, and often are still far from safe. Through the
reconceptualisation of the right to equality in a way that has greatly
strengthened its substantive dimension, it has also contributed to
creating a legal environment favourable to more egalitarian social
and economic relations. The comprehensive and lasting social and
economic transformation of society as a whole, by contrast, is a task
that cannot be achieved exclusively or even primarily by constitutional
provisions and judicial rulings, but is a large-scale endeavour requiring
the sustained efforts of all state, political and civil actors.

On the other hand, the comparison with the Indian and Colombian
experience also shows that the South African Constitutional Court so far
has not fully realised its potential with respect to healing of the political
and social divisions of the past by turning itself into a democratic forum
accessible to all citizens. It has been much more restrictive than the Indian
and Colombian courts in granting access to constitutional litigation to
the large poor and marginalised sectors of South African society and to
engage in a meaningful constitutional dialogue with them.>! Both the
Indian Supreme Court and the Colombian Constitutional Court provide
useful examples of how this might be done. A failure to open up in this
way may be more harmful to the South African’s Court’s reputation in
the long run than its caution with regard to the substantive level of
socio-economic rights — where separation of powers considerations may
indeed support some measure of judicial self-restraint — as it tends to
confirm the perception of the Court as a remote and elite institution, a
perception that could end up undermining its ability to fully accomplish
its transformative mission.

51 Dugard (n 8) 304.
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