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Abstract: This chapter examines the failure by the South African state
to provide a mechanism to enable working-class women in the informal
economy to access social security in the form of maternity benefits. Noting
that this constitutes unlawful discrimination, with particular impact on the
equality and dignity of informal economy women workers, it makes the case
for a transformative constitutionalism approach in law reform. The chapter
identifies core components of such an approach, namely, to recognise historic
discriminatory exclusion and denial of rights, and provide immediate instances
of practical relief, through remedial measures to address the resulting impact.
The chapter identifies the significant role courts can play in upholding the
transformative constitutionalism project, and holding the executive to account
in delivering on guaranteed rights and freedoms, drawing on recent judgments
in this regard. The chapter develops recommendations on what reform would
be required to existing social security legislation, to meet country obligations
in terms of international conventions and treaties. Drawing on International
Labour Organisation conventions, recommendations and country studies,
the chapter draws on best practice to identify proposed areas for law reform
that would enable direct and immediate access to maternity protections, for
vulnerable categories of women workers in the informal economy sector. The
chapter recognises findings and law reform recommendations of the South
African Law Reform Commission’s Project 143: Maternity and Parental Benefits
for Self-Employed Workers, and proposes the uptake of its recommendations by
the seventh administration of the South African government. The South African
Constitution exhorts the state to enact appropriate measures in line with its
positive duties to respect, protect, promote and fulfil the rights contained in
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the Bill of Rights.! This includes adopting remedial and redistribution measures
to address persistent, institutionalised inequality and discrimination.? The
courts have a critical role to play in the context of separation of powers, in
holding the state to account in fulfilling its obligations and upholding a “pro-
poor” constitutional democracy’.® Courts provide a platform for transformation
through law, and should be provided with information to support the contextual
analysis required in determining whether rights, including dignity, have been
violated. This should include information to support the court’s understanding
of how gender inequality and poverty intersect,* particularly in equality and
socio-economic rights cases such as the one pertaining to the attainment of
social security and maternity benefits, in particular. This chapter interrogates
the implications of adopting a transformative constitutionalism analysis for
contributing to law reform to ensure the attainment of substantive equality in
the access to and enjoyment of socio-economic rights in South Africa.

Key words: transformative constitutionalism; equality; social security; informal
economy

1 Introduction

Only workers recognised as ‘employees™ by South Africa’s social security
legal framework qualify for social security benefits.® As a result, self-
employed and atypical workers have no access to maternity benefits
in the form of paid maternity leave’ — resulting in economic hardship,
particularly for those in informal employment.® Such exclusion
constitutes a violation of core constitutional rights to equality,’ dignity,*°
health and social security!'! and those of children.!?

—_

The Constitution of the Republic of South Africa, 1996 sec 7(2) (Constitution).

Constitution sec 9(2).

3 K Klare ‘Legal culture and transformative constitutionalism’ (1998) 14 South African
Journal on Human Rights 150; J Baker and others (eds) Equality: From theory to
action (2009) 33-41.

4 C Albertyn ‘Gendered transformation in South African jurisprudence: Poor women
and the Constitutional Court’ (2011) 22 Stellenbosch Law Review 591.

5 “[E]lmployee” means any natural person who receives remuneration or to whom
remuneration accrues in respect of services rendered or to be rendered by that
person, but excludes any independent contractor’; sec 1(1) Unemployment
Insurance Act 63 of 2001

6 The Unemployment Insurance Act 63 of 2001 (UIA); the Unemployment Insurance
Contributions Act 4 of 2002 (UICA); and the Labour Relations Act 66 of 1995 (LRA).

7 Albertyn (n 4) 591.

8 O Dupper and others ‘The case for increased reform of South African family and
maternity benefits’ (2000) 4 Law, Democracy and Development 33.

9 Constitution sec 9.

10  Constitution sec 10.

11  Constitution sec 27.

12 Constitution sec 28.
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South Africa is constitutionally obliged to enact measures to give
effect to the conventions and treaties that make up the relevant body of
international law!® in relation to eradication of gender discrimination,
access to social security, and to maternity benefits, in particular.'* An
analysis of the current social security legal framework pertaining to
definitions of employees, the establishment of South Africa’s primary
social insurance scheme, the Unemployment Insurance Fund (UIF),®
and its concurrent maternity benefits mechanism, reveals that the
resulting exclusion of self-employed and atypical workers constitutes
a failure on the part of the state to give effect to its legal obligations in
this regard. The state’s differential treatment of self-employed workers,
and the resulting impact on their constitutional rights to equality and
dignity, constitute unfair discrimination!¢ that would not be permitted
in terms of the limitations clause.'”

The South African Law Reform Commission (SALRC) has recently
completed its investigation into maternity benefits for self-employed
women.'® The state’s establishment of this investigation constitutes
an acknowledgment by the state that law reform is required to bring
South Africa’s legislative framework in line with its international
and constitutional obligations. The SALRC final report analyses core
obligations required of member states to the International Labour
Organisation (ILO)’s benchmark convention for this sector, the
Maternity Protection Convention 183, and its accompanying Maternity
Protection Recommendation 191,%° and how these have been taken up
by ILO member states. Despite having adopted a legislative framework
that provides for maternity protection, South Africa has yet to ratify
these instruments.?! Convention 183 makes it clear that maternity
protections should be extended to all categories of workers, including
those in ‘atypical’ forms of work, such as self-employed women.??
Examining practices in countries of similar socio-economic status to
South Africa, the SALRC finds that such countries have successfully

13 B Meyersfeld ‘Domesticating international standards: The direction of international
human rights law in South Africa’ (2013) 5 Constitutional Court Review 409.

14  For purposes of this chapter, such conventions and treaties include the International
Covenant on Economic, Social and Cultural Rights (ICESCR); the Convention on
the Elimination of All Forms of Discrimination Against Women (CEDAW); and ILO
Recommendation 204 on the Transition from the Informal to Formal Economy.

15 UIA (n 6) arts 11(2)(a) & (b).

16 SALRC ‘Report Project 143: Maternity and Parental Benefits for Self-Employed
Workers’ (2022).

17  Constitution sec 36.

18 SALRC (n 16).

19 International Labour Organisation Maternity Protection Convention 183 (2000).

20 International Labour Organisation Maternity Protection Recommendation 19
(2000).

21 COSATU Maternity Protection Discussion Document (2000) 20.

22 ILO (n 19) art 2(1).
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extended maternity benefits to self-employed workers, through
affordable, administratively efficient mechanisms that give effect to
key components of Convention 183. The uptake of the SALRC’s final
report and recommendations for law reform by the incoming seventh
administration remains uncertain.

What this chapter examines is how South African courts might
respond to a potential challenge to the Unemployment Insurance Act
(UIA),® and the obligations on these courts to transform South Africa’s
common law to bring it in line with the Constitution. Should the
seventh administration not act on the recommendations for law reform,
policy advocacy may require challenging this institutionalise violation
of constitutional rights in our courts.

2 A case for transformative constitutionalism

The Constitution stipulates the following in relation to the obligation
on the courts to adopt a transformative jurisprudential approach to the
interpretation of the Bill of Rights, upon the challenge to any existing
statute or practice:?*
(1) When interpreting the Bill of Rights, a court, tribunal or forum —
(a) must promote the values that underlie an open and democratic
society based on human dignity, equality and freedom;
(b) must consider international law; and
(c) may consider foreign law.
(2) When interpreting any legislation, and when developing the common
law or customary law, every court, tribunal or forum must promote the
spirit, purport and objects of the Bill of Rights.

If a constitutional challenge to the UIAs provisions, excluding self-
employed workers from South Africa’s maternity benefits regime,
were to be brought before the court, and the argument were put
forward that this constitutes unfair discrimination, it is argued that
as part of this transformative project, a court would not only make a
declaration of unconstitutionality regarding the impugned provisions,
but go on to order the state to enact necessary measures to redress
this unfair discrimination. This was witnessed in Van Wyk,?®> where the
Constitutional Court confirmed the High Court ruling that sections 25
and 25(a) to (c) of the Basic Conditions of Employment Act (BCEA),%
and corresponding sections 24, 26(a), 27 and 29(a) of the UIF? are

23 UIA (n 6).
24  Constitution secs 39(1) & (2).

25 Van Wyk & Others v Minister of Employment and Labour; Commission for Gender
Equality & Another v Minister of Employment and Labour & Others [2025] ZACC 20.

26  Basic Conditions of Employment Act 75 of 1997.
27  Unemployment Insurance Fund Act 63 of 2001 (UIF).
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invalid and unconstitutional, in that they discriminate unfairly in terms
of duration of parental leave between different categories of parents,
namely, those who give birth physiologically, and those who become
parents by adoption or surrogacy.?® The Court further found that
according a mere ten days’ parental leave to the other parent who is
on maternity, adoptive or commissioning parental leave also constitutes
unfair discrimination, and ordered as an interim remedial measure that
parents collectively have four months’ parental leave, and can elect
how best to share this between themselves.?° Parliament has been given
three years to rectify the appropriate provisions.*

It is argued that such remedial measures ordered by the court
would be in line with the transformative project in South Africa, which
Albertyn argues has as its objective the attainment of the constitutional
founding values of ‘[h]Juman dignity, the achievement of equality
and the advancement of human rights and freedoms’,®*' linked with
the eradication of poverty and inequality.®? In S v Makwanyane, the
Constitution Court held that the Constitution articulates a ‘vigorous
identification of and commitment to a democratic, universalistic, caring
and aspirationally egalitarian ethos’.** Accordingly, the Constitution has
been described not only as descriptive, in detailing the exercise of power
by state institutions, but as prescriptive, in that it prescribes how state
power is to be exercised legitimately in line with democratic standards.*
Dignity, as a founding value, arguably is one of the cornerstones of
the Constitution,* thereby informing the interpretation of the rights
enshrined in the Constitution.*® These fundamental principles go to the
heart of ascertaining whether differential treatment, acts or omissions
by the state constitute unfair discrimination.

Albertyn makes the case that as the transformative constitutionalism
project aims to ‘improve the quality of life and free the potential of all
persons’, it needs to be grounded in the courts’ understanding of ‘the
actual conditions in which people are living’, and that attaining these
constitutional values requires that people are provided with equal and
substantive conditions and opportunities to exercise their life choices.*”
This entails the attainment of substantive equality, including the use of

28  Van Wyk (n 25) para 2.

29  Van Wyk para 5.

30 Van Wyk para 4.

31 Constitution sec 1(a).

32 Albertyn (n 4) 591.

33 Sv Makwanyane & Another 1995 (3) SA 391 (CC) para 261.

34 P de Vos & W Freedman (eds) South African constitutional law in context (2014) 40.
35 Makwanyane (n 33) para 329.

36 Dawood & Another v Minister of Home Affairs & Others 2000 (3) SA 936 (CC) para
35.

37  Albertyn (n 4) 592.
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remedial and redistributive measures, to ensure that people can satisfy
their basic needs and enjoy equal levels of well-being.* Studies indicate
that globally, women earn and save less than their male counterparts,
are more likely to hold insecure jobs, and to be employed in the informal
sector.** Although women’s participation in employment has increased,
unemployment statistics indicate that women remain more likely to be
unemployed than men, and typically occupy positions of lower status
and lower wages.* The realities of poor women require transformation
strategies to pay attention ‘to structure and agency, to redistribution
and recognition, to individual and community, to public and private
(especially care-giving roles in family), to inequality and poverty’.*

There have been calls for a more interventionist state, which assumes
stronger positive duties to respect, protect, promote and fulfil the
rights contained in the Constitution,*? including the taking of remedial
and redistribution measures to address persistent, institutionalised
inequality and discrimination. The courts have a critical role to play
in the context of separation of powers, in holding the state to account
in fulfilling its obligations and upholding a “pro-poor” constitutional
democracy’.® Courts provide a platform for transformation through
law, so that when faced with a case such as this, addressing the alleged
violation of poor women’s rights, the courts should be provided with
information to support the contextual analysis required in determining
whether rights, including rights to dignity, have been violated. This
should include information to support the court’s understanding of how
gender inequality and poverty intersect,* particularly in equality and
socio-economic rights cases such as that pertaining to the attainment
of social security and maternity benefits, in particular. An intersectional
approach recognises that different categories of identity, such as gender,
race and class, can ‘intersect and co-exist in the same individual thus
creating a qualitatively different experience when compared to that of
another individual. These overlapping burdens can lead to excessive
hardship for an individual.*®

When a court is presented with evidence to bolster such an
understanding, this has a bearing on the interpretation, findings and

38 Albertyn (n 4) 595.

39  United Nations ‘Policy brief: The impact of COVID-19 on women’ (2020), https://
unsdg.un.org/resources/policy-brief-impact-covid-19-women (accessed 9 Novem-
ber 2025).

40 E Bonthuys & C Albertyn (eds) Gender; law and justice (2007) 9.

41  Albertyn (n 4) 595.

42  Constitution sec 7(2).

43  Klare (n 3) 150; Baker and others (n 3).

44 Albertyn (n 4) 591.

45 B Smith ‘Intersectional discrimination and substantive equality: A comparative and
theoretical perspective’ (2016) 16 The Equal Rights Review 73.
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remedial measures that could be sought of a court. For instance, it
could be argued that addressing the impact of the absence of statutory
protections on self-employed workers, predominantly in the informal
economy sector, does not demand a poverty-alleviating, social
assistance response. Rather, this requires the court’s understanding that
at the heart of this case lies an intersecting set of factors that have a
specifically gendered impact. The non-recognition of atypical workers
and thereby their exclusion from a slate of labour legislation geared
purely to support the formal economy, has devastating implications for
the protection of labour rights of such workers, and their attainment
of human rights such as equality,* dignity*” and social security.*® Poor
women’s particular socio-economic context often forces them to take
on work in these circumstances, whereupon they find themselves
further marginalised and compromised upon childbirth.*’ The gendered
implications of this skewed approach to labour protections are
devastating, and demand a transformative response.

In Mahlangu®° the Constitutional Court was required to consider the
exclusion of domestic workers employed in private households from the
definition of ‘employee’ in the Compensation for Occupational Injuries
and Diseases Act (COIDA).>! The result of this exclusion effectively
denied such workers compensation in the event of disease, disability,
injury or death occasioned during the course of their employment.
The applicants made the case that such exclusion constitutes indirect
discrimination on the basis of race and gender, because domestic workers
are predominantly black women.>? They described the intersectional
impact of this discrimination on domestic workers ‘as a result of a
breach of their rights to equality and dignity on grounds of social status,
gender, race and class’.>® Noting that ‘[t]he cornerstone of any young
democracy is a comprehensive social security system, particularly for
the most vulnerable members of society’,>* the Court held that such
exclusion constitutes a violation of domestic workers’ rights to equality
and dignity, and made a declaration of constitutional invalidity of the
impugned section.>®

46  Constitution sec 9.

47  Constitution sec 10.

48  Constitution sec 27.

49 L Alfers WIEGO Child Care Initiative: Literature review (2015) 5.

50 Mahlangu & Another v Minister of Labour & Others (CCT306/19) 2020 ZACC 24.
51 Compensation for Occupational Injuries and Diseases Act 130 of 1993, sec 1(xix)

).
52 Mahlangu (n 50) para 18.
53 Asabove.

54  Mahlangu para 3.
55 Mahlangu para 131(1).
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The Court stated that the founding values of the Constitution,
as expressed in the Preamble, confirm that one of the aims of the
Constitution is ‘to heal the divisions of the past, improve the quality
of life of all citizens and free the potential of each person’.> The Court
went further to make reference to its earlier decision in Tshwane City
v Afriforum,” noting that ‘this principle in the Preamble imposes a
constitutional obligation to eradicate all systems of subordination and
oppression inherited from South Africa’s colonial and apartheid past’.>®
The Court observed that by being excluded from the social security
statutory protections afforded by COIDA, domestic workers’ fate had
been ‘blighted’.>*

It could, therefore, be argued that a court considering a constitutional
challenge to the exclusion of self-employed workers from the definition
of ‘employee’ in South Africa’s social security legislation would adopt
a similar approach to this Constitutional Court judgment. A court
might consider the intersectionalities that impact on the discrimination
experienced by self-employed workers as persuasive evidence of unfair,
indirect discrimination, and arguably would declare the resulting denial
of statutory protections in the form of social security and maternity
benefits unconstitutional. The applicants in Mahlangu argued that ‘an
analysis within an intersectional framework is appropriate because it
leads to a nuanced, purposive and socio-contextual consideration when
interpreting the implementation and amendment of COIDA.® The
Court further agreed that COIDA should be interpreted ‘through the
prism of the Bill of Rights and the foundational values of human dignity,
equality and freedom’.®

What might be requested of a court, therefore, is the re-casting of
the current understanding and recognition of labour and employment
relationships, atypical workplaces, and the state’s approach to social
insurance, rather than (or in addition to) the provision of child care,
for instance. Transformative jurisprudence requires that courts address
immediate instances of practical relief, while simultaneously tilting at
institutionalised discrimination and making judgments that challenge
traditional understandings of gender.5?

In Mahlangu, not only did the Court declare the offending section
of COIDA unconstitutional, but further stated that its order was to

56 Preamble to the Constitution.

57  Tshwane City v Afriforum 2016 (6) SA 279 (CC).
58 Mahlangu (n 50) para 8.

59 Mahlangu para 5.

60 Mahlangu para 18.

61 Mahlangu para 49.

62  Albertyn (n 4) 591.



Transformative constitutionalism: Extending social security protections ~ 523

have immediate and retrospective effect, from 27 April 1994.% In
the current instance, a court could be required to declare the current
exclusion of self-employed workers from the definition of ‘employee’
to be unconstitutional, and require the state to effect necessary
legislative reform to remedy this, and bring this category of workers
into the statutory social security protections afforded by social security
legislation. In accordance with notions of transformative jurisprudence,
the court could go further and grant immediate practical relief to this
vulnerable category of workers and order as an interim measure, until
legislative amendments are adopted, the extension of the existing
Child Support Grant to all pregnant workers meeting a means test
requirement. These recommendations are set out below.

3 Design of measures: Implications for possible
ratification of Convention 183

3.1 Giving effect to Convention 183 requirements:
Motivation

The argument has been made above that the state is obliged to enact
measures to enable self-employed women to access maternity benefits.
Equally, it has been argued that should a challenge relating to self-
employed workers’ exclusion from the current maternity benefits
regime be brought before a South African court, in all likelihood, as
in the Mahlangu judgment,* the court would declare such exclusion
unconstitutional, and order the state to remedy this. This raises the
question of what form such measures should take. A transformative
project that pursues the attainment of dignity, equality and freedoms
would be obliged to identify remedies that meet the immediate, practical
needs of poor, working women, while at the same time transforming the
legislative framework and institutional arrangements that buttress the
state’s social insurance system. An appropriate starting point is to enact
measures that would give effect to the standard and requirements set
out in Convention 183. This chapter accordingly argues below that this
Convention sets the bar in terms of minimum standards for maternity
protection, and makes a detailed case for the state’s ratification thereof.

63  Mahlangu (n 50) para 131(2).
64  Mahlangu para 131(2).
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3.2 Minimum standards demanded by Convention 183:
Design implications

To map out the implications for South Africa to ratify Convention 183
requires, first, the identification of the measures to be woven into the
unemployment insurance institutional framework and, second, to
undertake a legislative gap analysis to inform the ensuring law reform
process. For member states to meet the core requirements of Convention
183, they need to provide for at least 14 weeks’ paid leave, at least
two-thirds of the worker’s prior earnings, and which are paid ‘by social
security, public funds or in a manner determined by national law and
practice where the employer is not solely responsible for payment’.®®

As a starting point, Convention 183 applies to all employed women,
including those in atypical forms of work, such as self-employed
workers,® and does not limit the scope of maternity protection to women
in the formal economy.®” The ILO notes with concern that despite the
Convention stipulating that it should apply to all categories of working
women, o matter what occupation or type of undertaking, including
women employed in atypical forms of dependent work’, nonetheless,
many countries exclude different groups of workers from protection in
their legislation.®®

While states are permitted to exclude limited categories of
workers either wholly or in part from the scope of the Convention’s
protections, should their application to these workers result in
substantive challenges,® this may only be done after consultation
with representative structures of workers and employers concerned.
Thereafter, states are obliged to report to the ILO on those categories
excluded, the reasons therefore, and the measures being adopted by
that state to ensure the progressive extension of the Convention’s
protections to these workers.” Clearly, Parliament would need to enact
amendments to existing definitions of employees that exclude self-
employed women from contributing to the UIE and thereby qualifying
to claim maternity benefits. The only exception available is to consult
with representative bodies of such workers, report this non-compliance
to the ILO, and advise on measures being enacted to ensure the gradual
extension of these benefits to these workers.

65 International Labour Organisation ‘Maternity at work: A review of national
legislation. Findings from the ILO Database of Conditions of Work and Employment
Laws’ (2010) International Labour Organisation ix.

66 ILO (n 19) art 2(1).

67 International Labour Organisation ‘Maternity cash benefits for workers in the
informal economy’ Social Protection for All Issue Brief 2.

68 ILO (n 65) x.

69 ILO (n 19) art 2(2).

70 ILO (n 19) art 2(3).
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Second, relating to maternity leave, every worker to whom
Convention 183 applies is entitled to a period of maternity leave of
not less than 14 weeks, although Recommendation 1917' recommends
extending this to 18 weeks. This leave period shall include a period of
six weeks’ compulsory leave after the birth of the child.”? Other than
this compulsory period, women are entitled to structure their remaining
weeks’ leave around their particular needs.” In the event that there is a
lapse between the presumed and actual date of childbirth, the prenatal
portion of the maternity leave shall be extended, without any reduction
in the compulsory portion of the postnatal leave.”* Furthermore, in
the event of illness or birth-related complications verified by medical
certificate, leave shall be accorded before or after the maternity leave
period.”

Third, relating to benefits to which workers are entitled, these
include cash benefits linked to the maternity leave provision. Convention
183 stipulates that benefits should be in the form of cash benefits for
the duration of the maternity leave, ‘at a level which ensures that the
woman can maintain herself and her child in proper conditions of health
and with a suitable standard of living’.”®¢ Where these cash benefits are
earnings-related, as would be the case with self-employed workers, the
benefits should not be less than two-thirds of the worker’s previous
earnings,”’ or comparable to an amount calculated on average,”®
although Recommendation 191 suggests that benefits should constitute
the full amount of previous earnings.”” States are obliged to ensure that
a large majority of women to whom Convention 183 applies can qualify
for these benefits in terms of national laws and regulations enacted to
give effect to this Convention.®°

Convention 183 does make provision for states whose economy and
social security systems are not adequately developed to encompass the
payment of benefits as envisaged by articles 6(3) and (4). It provides
that they would be deemed to be in compliance with these requirements,
provided that ‘cash benefits are provided at a rate no lower than a
rate payable for sickness or temporary disability in accordance with
national laws and regulations’.®! In such an instance, states are obliged

71 ILO (n 20).

72 ILO (n 19) art 4(4).
73 ILO (n 65) art 14.
74 ILO (n 19) art 4(5).
75 ILO (n 19) art 5.
76 ILO (n 19) arts 6(1) & (2).
77 ILO (n 19) art 6(3).
78 ILO (n 19) art 6(4).
79  As above.

80 ILO (n 19) art 6(5).
81 ILO (n 19) art 7(1).
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to report accordingly to the ILO, providing reasons for non-compliance
with these articles, indicate the rate at which such cash benefits will be
provided, and in later reports describe measures enacted to raise the
level of benefits progressively.?

In the event that a worker does not qualify for cash benefits, the
state is obliged to enact a mechanism to ensure she receives adequate
benefits through social assistance funds, subject to a means test to
determine the need for such assistance.®® ‘In practice, this applies to
millions of women in the informal economy, with limited or no capacity
to regularly contribute to social insurance schemes.”®* An example might
be where a self-employed worker is either unable to make contributions
to the UIE or is not able to report prior earnings and is therefore excluded
from claiming cash benefits during her period of maternity leave. In
this instance, the South African government would have to introduce
into the social assistance cluster of grants a support mechanism to
extend adequate benefits during this period, and a recommendation
in this regard is put forward by this study. Convention 183 also makes
provision for medical benefits for the woman and her child, including
prenatal, childbirth and post-natal care, as well as hospitalisation care
when necessary.®®

Fourth, in relation to the financing of the cash benefits during the
period of leave to which workers are entitled, Convention 183 stipulates
that this shall be provided through ‘compulsory social insurance or
public funds, or in a manner determined by national law and practice’.
Benefits should not be based on an individual employer’s liability,
unless this is provided for in national legislation and agreed to by
national government and representative organisations of workers and
employers.®’

In addition to these measures provided for in Convention 183, the
Transition from the Informal to the Formal Economy Recommendation
204, to which South Africa is a signatory, requires member states to
make provision for the progressive extension, in law and in practice, of
social security, maternity protection, decent working conditions and a
minimum wage to all workers in the informal economy.®® This requires
careful consideration by the South African government of the needs
and contributory capacities of workers in the informal economy, and
their families, when designing its national social protection floors, and

82 ILO (n19) art 7(2).

83 ILO (n 19) art 6(6).

84 ILO (n67) 2.

85 ILO (n 19) art 6(7).

86 ILO (n 19) art 6(8).

87 ILO (n 19) arts 6(8)(a) & (b).

88 International Labour Organisation Transition from the Informal to Formal Economy
Recommendation 204 (2015).
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extending the coverage of social insurance to workers in the informal
economy. Recommendation 204 encourages, in addition, the provision
of and access to affordable quality child care and other care services
to promote gender equality in entrepreneurship and employment
opportunities, and to enable the transition to the formal economy.®’

3.3 State ratification of Convention 183

Having been a member of the ILO from 1919 until it left in 1966, South
Africa rejoined the ILO on 26 May 1994. Since this time, South Africa
has ratified 27 ILO conventions, of which 24 are in force.?® The question
arises as to why South Africa has opted not to ratify Convention 183,
despite organised labour advocating ratification. For instance, at its
10th Congress, the Congress of South African Trade Unions (COSATU)
resolved on the need to ratify key ILO conventions, including Convention
183 and Recommendation 191.°! COSATU raised this issue at its
National Gender Conference of 2012, making the following point:®2

[W]hen is South Africa as a signatory of the ILO going to respect the inter-
national laws and bring the Convention before the competent authority for
a decision on a possible ratification of Convention C183? Yet the national
labour laws created an opportunity for the Ratification of this Convention.
The paper concludes that a blind eye paid by the government to adoption
of this very important instrument for working women’s lives denotes not
only to workplace discrimination but to the undervaluing of women’s con-
tribution, to the country’s overall Gross Domestic Product (GDP) and the
entire economy (sic).

COSATU concluded its national conference with the following included
in its slate of recommendations: ‘COSATU should take the lead in the
campaign for the ratification of ILO Convention No 183 at [National
Economic Development and Labour Council] NEDLAC level.””® There
is no reported reason as to why South Africa has failed to action
this recommendation or why there might be resistance at the level
of NEDLAC - of which COSATU is a member. At an ILO-sponsored

89 Recommendation 204 Task Team Concept Note on Legal Reforms Required to Align
South African Laws with ILO Recommendation 204 on the Transition from the
Informal to Formal Economy (2015) 12.

90 International Labour Organisation Ratifications for South Africa, https://www.
ilo.org/dyn/normlex/en/f?p=1000:11200:0::NO:11200:P11200_COUNTRY _
1D:102888 (accessed 13 November 2020). These include Forced Labour Convention
C029 of 1930; Freedom of Association and Protection of the Right to Organise
Convention C087 of 1948; Right to Organise and Collective Bargaining Convention
C098 of 1949; Equal Remuneration Convention C100 of 1951; Abolition of Forced
Labour Convention ¢105 of 1957; and Discrimination (Employment and Occupation)
Convention C111 of 1958. Its most recent ratification includes Domestic Workers
Convention C189 of 2011, which was ratified in June 2013.

91 COSATU (n 21) 6.

92 COSATU (n 21) 5.

93 COSATU (n 21) 24.
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workshop in November 2012 to promote ratification of ILO Convention
183, it was reported that ‘South Africa and Zimbabwe are already in a
position to ratify the Convention because they already have 14 weeks of
maternity leave. South Africa must raise the cash benefits to 66 percent
from 60.°* With organised labour clearly behind the ratification of
Convention 183, it can only be assumed that there is resistance on the
part of business or government to extend their obligations to meet the
provisions outlined in this Convention. It will take political pressure to
make this Convention a priority issue for the state, which has thus far
managed to avoid calls for the convention’s ratification by its partner
in the tripartite alliance® to do so. It can only be hoped that once the
SALRC final report has been taken up by the seventh administration,
these find favour in cabinet — the ultimate arbiter on proposed law
reform.

4 Appropriate legal mechanisms

4.1 Drawing on international best practices

The review undertaken by the SALRC in its final report,*® of measures
implemented by countries in the Global North to meet obligations
flowing from Convention 183 and Recommendation 191, provides
guidance on the range of issues to be considered in South Africa’s law
reform process. Such measures are better nuanced when narrowing the
lens of inquiry to consider specific measures adopted by countries with
socio-economic conditions similar to those of South Africa. This analysis
provides insightful guidance to the design of legislative amendments
by presenting practical, affordable measures that have been proven
implementable in an informal economy context, without imposing an
unrealistic burden on the state fiscus. Critically, however, this combined
lens of necessary measures from a compliance perspective, together with
workable solutions from an emerging economy perspective, generates a
slate of policy choices for consideration by South Africa.

South Africa is already faced with budgetary constraints in relation
to the burden on the fiscus imposed by its extensive social assistance
system and the extent of unemployment in South Africa. Expenditure on
social grants is set to increase at an average annual rate of 0,3 per cent,
from R269,4 billion in 2024/2025 to R271,4 billion in 2027/2028,%”

94 Industrial Global Union Maternity Protection Meeting on Ratification of ILO
Convention 183, Maternity Protection Meeting on Ratification of ILO Convention
183 | IndustriALL (accessed 13 November 2020).

95 A Beresford ‘Comrades “back on track?” The durability of the Tripartite Alliance in
South Africa’ (2009) 108 African Affairs 391.
96 SALRC (n 16).

97 National Treasury ‘2025 Budget: Estimates of National Expenditure’. Vote 19:
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while the expanded unemployment rate rose to an all-time high of 42
per cent.”® From a funding perspective, it would appear that a more
palatable option for financing the extension of maternity protection to
self-employed workers would be through the extension of the existing,
contributory social insurance system. The ILO Recommendation 204
process® suggests that the existing system should be extended, as is, to
workers in the informal sector, to promote the equivalence between the
formal and informal sector. It is therefore suggested that this approach
be adopted - rather than perpetuating the discrimination and unequal
treatment of informal economy workers, and creating a separate
scheme. In addition, however, this study suggests recommendations for
the state to extend its social assistance mechanisms to reach vulnerable,
income-insecure households, where self-employed workers do not earn
sufficient income to contribute to the UIE and may not be able to take
up the voluntary contribution mechanism proposed.

4.2 Considering possible approaches: The case for social
insurance

There are several possible legal mechanisms that can be considered,
bearing in mind the comparative component of the SALRC investigation.
The first is to extend the existing statutory, contributory social insurance
scheme, the UIE, so that the provision of maternity benefits as outlined
in the UIA' and the BCEA!®! is extended to all workers. The challenge
inherent in this approach is that the UIF scheme is based on compulsory
participation, and is geared towards accommodating designated
employees, primarily in the formal sector, whose earnings and
contributions can easily be calculated and collected through recognised
employers with the capacity to comply with formal registration and
other administrative requirements.

If the South African government resolves to extend the UIF
mechanism to self-employed workers, this will result in the need for
a review of the institutional arrangements in relation to registration,
calculation and collection of contributions. Noting the informal nature
of many self-employed workers’ businesses, and irregular income, the
administrative systems required to facilitate registration and obtain
appropriate records will generate complexity for the state.

Social Development 374, https://www.treasury.gov.za/documents/National%20
Budget/2025May/ene/FullENE.pdf (accessed 9 November 2025).

98 Stats SA ‘Quarterly Labour Force Survey: 2nd Quarter 2020’, http://www.statssa.
gov.za/?page_id=1856&PPN=P0211&SCH=72661 (accessed 11 November 2020).
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101 BCEA (n 26).



530  Cultivating comparative constitutional law in Africa

In addition, according to the ILO, in designing more inclusive social
insurance schemes, states should consider the various barriers workers
face in the informal economy, such as ‘limited contributory capacities,
irregular and unpredictable income, low visibility and voice in policy
making and collective bargaining processes and geographical and time
constraints in registering and paying contributions’.'%? Institutional
and administrative arrangements should be designed in a manner
that enables access for these categories of workers. The ILO notes
that mechanisms to simplify enrolments and subsidise the payment
of contributions for both employers and workers have been successful
in overcoming some of the practical barriers to access. These have
included, for instance, the use of decentralised, mobile registration
units, and online registration options supported by new technologies.!*

The second option is to extend the state’s non-contributory social
assistance programme, such as by using an existing vehicle such as the
current Child Support Grant (CSG).1%* Studies have recommended the
commencement of the CSG during the period of pregnancy, to support
maternal and child nutrition and health, and extend this into the first
year post childbirth.!® Such extension could compensate the working
mother for lost income during this period, and is already based on a
means test to determine need. This and other forms of non-contributory
social assistance are outlined in more detail below.

In addition, a far bigger project could see the amalgamation of social
security mechanisms into one comprehensive social security system,
covering all workers and including self-employed and atypical workers.
Indeed, the South African government is proposing the introduction
of the National Social Security Fund (NSSF), which will provide
pension, risk and unemployment benefits.!% The intention behind this
initiative is to increase social security cover and alleviate poverty. The
Green Paper on Comprehensive Social Security and Retirement Reform
(2021), which proposes the introduction of the NSSE however, is silent
on the issue of maternity benefits,'” and would have to consider their
inclusion, should the state opt to go for the non-contributory social

102 ILO (n 67) 6.

103 ILO (n67) 7.

104 M Chersich and others ‘Safeguarding maternal and child health in South Africa
by starting the Child Support Grant before birth: Design lessons from pregnancy
support programmes in 27 countries’ (2016) 106 South African Medical Journal
1192.

105 Chersich and others (n 104).

106 A Pick ‘Social security reform - A long term modelling perspective’
Government Technical Advisory Centre, https://www.gtac.gov.za/wp-content/
uploads/2022/02/Social-Security-Reform-A-Long-Term-Modelling-Perspective.pdf
(accessed 13 November 2020).

107 Department of Social Development ‘Green Paper on Comprehensive Social Security
and Retirement Reform (2021)’, Green Paper on Comprehensive Social Security and
Retirement Reform: Comment by 10 December 2021 (accessed 27 October 2025).
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assistance model for this type of benefit. Noting the resulting burden
on the fiscus, however, should the state not opt to enact a contributory
mechanism that would collect workers contributions to the fund, it
is highly unlikely that the state will opt to go either of these social
assistance routes. Instead, there is scope for a combination of social
insurance and social assistance measures, to ensure universal coverage
for self-employed workers, including those who might not meet the
requirements to qualify for maternity benefits.

Finally, the door is open for private insurance companies to step into
the breach and create a fund that would enable self-employed workers
to self-insure. This remains possible, but clearly does not give effect to
the state’s obligations to enact a mechanism to enable such workers
to access maternity benefits, in accordance with the international and
constitutional obligations imposed on the state.

4.3 Supplement social insurance with social assistance

The ILO notes that in many instances, to achieve universal coverage
in maternity protection will require a combination of contributory
and non-contributory mechanisms, for instance, in the form of social
insurance and social assistance. It advises that
an effective coordination of these mechanisms within the social protection
system is essential to guarantee at least a basic level of income security for
women workers in case of maternity, and to facilitate their access to mater-
nal and child health care. These elements are key to building a social pro-
tection floor for all as part of each country’s national social security system
and comprehensive continuum of care policies, and to contribute to the
broader objectives of promoting the health and well-being of mothers and
their children, to achieve gender equality at work and to advance decent
work for both women and men.1%

Non-contributory social assistance would be applicable where workers
do not meet the requirements to qualify for contributory social
insurance cash benefits. These women would then be entitled to
receive adequate benefits to replace their income, and maintain their
and their child’s health and a suitable standard of living, as stipulated
in Convention 183.1% The ILO notes that, in practice, ‘this applies to
millions of women in the informal economy, with limited or no capacity
to regularly contribute to social insurance schemes’.!'°

By adopting this combination of social insurance and social
assistance models, states would effectively increase universal coverage
of maternity protection for all women workers. The Committee on

108 ILO (n 67) 8.
109 ILO (n 19) arts 6(1) & (2).
110 ILO (n 67) 2.
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Economic, Social and Cultural rights (ESCR Committee) observes that
the measures that are to be used to provide social security benefits can
include:!

(a) Contributory or insurance-based schemes such as social insurance,
which is expressly mentioned in article 9. These generally involve
compulsory contributions from beneficiaries, employers and,
sometimes, the State, in conjunction with the payment of benefits
and administrative expenses from a common fund;

(b) Non-contributory schemes such as universal schemes (which pro-
vide the relevant benefit in principle to everyone who experienc-
es a particular risk or contingency) or targeted social assistance
schemes (where benefits are received by those in a situation of
need). In almost all States parties, non-contributory schemes will
be required since it is unlikely that every person can be adequately
covered through an insurance-based system.

As a starting point, such a measure would require not only the creation
of a more inclusive contributory social insurance scheme, but also
the provision of support, particularly for vulnerable women workers,
through a non-contributory social assistance scheme. This would
require the implementation of a means test to identify low-income and
food-insecure homes.

Non-contributory cash transfer programmes have been recognised
for their potential to ensure a basic level of income security, to reduce
and prevent poverty, and contribute to the economic empowerment
of women.'? Cash transfers are universally ‘the least administratively
onerous means of social support, meet the wide ranging and shifting
needs of pregnant women and, by extension, of unborn children’.}'®
Availing such a social assistance mechanism during pregnancy, and
creating incentives such as regular attendance at antenatal clinics,
improve pregnancy outcomes, in particular in the South African context
where 30 per cent of pregnant woman are HIV-infected.!'* Earlier
attendance at clinics and access to antiretrovirals during pregnancy
significantly reduces the transmission of HIV to children. Support and
outcomes for breastfeeding are also enhanced.!'> Appropriate eligibility
criteria and levels of cash transfers would need to be determined in
a manner that ensures the inclusion of poor working women, so

111 UN Committee on Economic Social and Cultural Rights (ESCR Committee) ‘The
Right to the Highest Attainable Standard of Health General Comment 14’ (2000)
para 4.

112 ILO (n 67) 7.

113 Department of Social Development/Centre for Health Policy Investigating the
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that they are not disqualified for earning an income.!'® As noted, the
implementation of a means test would be needed to identify the most
vulnerable women.

In addition to cash transfer programmes, additional forms of social
assistance are available. These can include childcare programmes,
as studies in India demonstrate that improved access to childcare
facilities increases the earnings of self-employed women workers.!”
In some countries, states link cash transfers to conditionalities such
as attendance at antenatal clinics, or allowing post-partum care visits,
while in others states used other forms of linkages between support and
access to critical services, such as cash and vouchers to attend healthcare
facilities, delivery of babies in medical institutions and transport costs.
Other approaches include the provision of gift hampers, nutritional
education and supplements, cooking lessons and counselling sessions —
in addition to cash transfers and vouchers.!8

In South Africa, in considering the most efficient and appropriate
vehicle for access to such a cash transfer social assistance mechanism,
research indicates that the best possible approach would be to extend
the current CSG to women who qualify for this support — in the final
six months of their pregnancy — rather than creating a new social grant.
This would bring such women into the social security system, with the
grant registered in their name, which would be converted to a CSG
after the birth of their child.!** The CSG is currently available to the
primary care giver of a child below the age of 18, where the caregiver
earns less than R67 200 per year. A monthly sum of R560 is paid in cash
to the caregiver, or deposited into their bank account.!?

Not all primary caregivers who qualify to receive a CSG are
necessarily the biological mothers of these children, for instance,
where such primary care is taken on by alternative family members or
people outside of the family. What is proposed effectively is to afford
a pregnancy grant to all women qualifying for such support through
the administration of a means test, after the first trimester of their
pregnancy. The means test would assess applicants’ compliance with
eligibility criteria, the chief provision being that they do not meet the
requirements to qualify for contributory social insurance benefits.
Upon the birth of the child, should continued support be required, the
grant would be converted to a CSG. Such an approach is supported
by additional studies that demonstrate that it is most feasible and
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efficient to extend such grants to women during pregnancy ‘through
integrating support for women and children within one system, and
adopting simplified procedures, including uncomplicated enrolment
and disbursement procedures, cash-only support, and few or no
conditionalities’.??!

5 Conclusion

There clearly is a solid legal basis for the extension of maternity benefits
to self-employed workers. The state has been acting unconstitutionally,
unfairly discriminating against self-employed workers, by excluding
them from its maternity protection regime. Investigating possible
mechanisms to extend maternity benefits to self-employed workers,
particularly considering the implications for law reform should South
Africa ratify Convention 183, this chapter has recommended how best
South African can implement its obligations in terms of international
law and the Constitution.

While the state has clearly conceded that thereisa gap in the maternity
benefits framework, and the SALRC investigation has confirmed this,
assumptions cannot be made that the report’s recommendations will
be taken up by the seventh administration, resulting in the proposed
extension of maternity benefits to self-employed workers. Critical
decisions regarding funding and costing will also need to be made and
the buy-in of labour partners and NEDLAC sought. The SALRC Project
143 process requires deft engagement with other state entities engaged
in social development, and labour and health policy reforms currently
underway. This is essential to ensure that the issue of maternity
protection is synergised and included among these competing policy
issues, and that a coherent slate of law reform for the labour sector
emerges, with the necessary support from organised labour, business
and the state.

Recommendations on necessary law reform will require careful
costing and inclusion in state budgetary processes, at a time when the
South African economy is under threat, and poverty and inequality are
deepening. It cannot be disputed that the state has an obligation to
enable an appropriate mechanism to ensure the provision of maternity
benefits, but final uptake by the state will ultimately be a political
decision, weighted against competing policy issues and financial
constraints. Within such a context of uncertainty, independent bodies
such as the Commission for Gender Equality, and organised structures
of self-employed and informal economy women workers would be
well placed to keep pressure on the state to enact necessary reforms.

121 Chersich and others (n 104) 1206.
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Such pressure should include active participation in the unfolding law
reform process, monitoring of the uptake of inputs into this process,
and ongoing policy advocacy to secure the ratification of Convention
183 - including strategic litigation, if needed.
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