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Abstract: This chapter examines why some African constitutions have endured
longer than the global average despite widespread instability on the continent.
Focusing on six countries — Botswana, Mauritius, Cabo Verde, Ghana, Namibia
and South Africa — it argues that endurance cannot be explained by shared
history, legal systems or constitution-making processes alone. Instead, the study
compares key features such as political systems, electoral structures, judicial
authority and amendment rules to identify patterns that support stability. A
major common factor is that each country experienced sustained rule by a
dominant political party in the early years of its constitutional order, which
helped consolidate institutions and democratic practices. The chapter concludes
that this initial political stability, combined with independent institutions and
constitutional safeguards, has been crucial in enabling these constitutions to
endure.
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1 Introduction

I am honoured to be invited to participate in this festschrift for Professor
Charles Fombad, who is a pioneer of comparative constitutional
studies in Africa. Professor Fombad is one of the few scholars who
have produced comparative studies of African constitutions from
across the continent — from Cameroon and Botswana to South Africa.
While my own work has been focused mainly on South and Southern
Africa and has been highly contextual in its approach to understanding
constitutional developments in these countries, my recent year in Ghana
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and a new project I am pursuing on comparative constitution making
and constitutionalism in Africa has convinced me to attempt to follow
Professor Fombad’s example.

This chapter seeks to celebrate Professor Fombad’s extraordinary
contributions to our understanding of constitutions in sub-Saharan
Africa by exploring the question of constitutional endurance across
a continent that has experienced a high degree of constitutional
instability since its emergence from colonial rule in the mid-twentieth
century. If, as Elkins, Ginsburg and Melton have shown, constitutions on
average last approximately 19 years before being completely replaced
or undergoing major revision,! then the fact that a small portion of
African constitutions have sustained democratic governments beyond
19 years indicates a degree of endurance worth exploring. The
question I will explore in this study is whether there are features of
these constitutional orders that might explain the significance of their
longevity and what contributions these features may have made to the
building of constitutional democracy in these countries, if any.

In this initial step of my wider project, I will first identify and explain
why I am focusing on a set of six countries as case studies for exploring
the question of constitutional endurance in sub-Saharan Africa. My
focus here will be on explanations beyond those based solely on the
process of constitution making itself, which I have recently discussed
in a volume of the Stellenbosch handbooks in African constitutional
law, edited by Professor Fombad and his longtime collaborator on that
project, Professor Nico Steytler.? I will instead explore aspects of the
constitutional provisions, structures and histories of each of the six case
studies that might explain why each of these countries has demonstrated
such an extraordinary degree of constitutional endurance, even
compared with the average of constitutions globally.

The six countries and their dates of constitutional adoption that
make up the set of constitutions for this study are Botswana (1966);
Mauritius (1968); Cabo Verde (1980); Ghana (1992); Namibia (1990);
and South Africa (1996). While Lesotho, whose 1993 Constitution
has formally remained in place for over 19 years, and the country’s
designation as a flawed democracy, would match the criteria I have
formally adopted to identify countries to include in this study, it is
precluded due to the repeated failure and breakdown of its elected
governments,® the regional interventions these have evoked, and the

—

Z Elkins, T Ginsburg & J Melton The endurance of national constitutions (2009) 207.

2 See H Klug ‘Changing modes of constitution-making in Africa: Do the means
guarantee the ends?’ in C Fombad & N Steytler (eds) Constitutional change and
constitutionalism in Africa (2025) 69.

3 The Attorney General, the Prime Minister and Adv Lintle Tuke v Kananelo Boloetse

Const Case 15/2022, Court of Appeal, 19 September 2022 (case calling for the

nullification of the prime minister’s declaration of a state of emergency and for the

recall of a dissolved Parliament.
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extensive review of the Constitution in 2022.* Furthermore, there are
several other African countries whose constitutions have remained
formally in force for longer than the 19-year average I have used as a
benchmark. However, in these cases, they are designated as hybrid or
authoritarian regimes. Using 2025 as the cut-off, a total of 28 states of
the 55 member states of the African Union (AU) have constitutions
that have survived longer than 19 years.” However, of these, only one
features in the Economist Democracy Index as a full democracy, and
six others (including Lesotho) are considered flawed democracies as
of 2024.% The remaining 48 AU member states are considered either
hybrid or authoritarian regimes.”

The Africa Democracy Index, which according to the Economist
Intelligence Unit, ‘employs a rigorous methodology’ based on five
categories, namely, ‘electoral process and pluralism, political culture,
political participation, functioning of government, and civil liberties™
ranks the six countries in this study (plus Lesotho) as the top seven
African democracies.’ International IDEAs Global State of Democracy
Initiative, which ranks a country’s democratic performance based on
‘representation, rights, rule of law and participation’, also includes
all six in the top 20 among African countries in all these categories —
ranging from the top 11 for rights, top 12 for representation, top 17
for rule of law, and top 20 for participation.!® Taking a combination of
these performance rankings and excluding Lesotho as well as hybrid
and authoritarian regimes defines this study’s cases.

The result is a group of six countries, which comprise Africa’s most
industrialised country, South Africa; the first sub-Saharan country

4 See Parliament of Lesotho, Statements of Objects and Reasons of the Constitution of
Lesotho, 2022, Government Notice 48 of 2022 1281-1284.

5 Namibia, Benin, Cabo Verde, Ghana, Malawi, Uganda, South Africa, Eritrea,
Ethiopia, The Gambia, Liberia, Eswatini, Mauritius, Guinea-Bissau, Nigeria,
Botswana, Lesotho, Tanzania, Senegal, Cameroon, Sierra Leone, Togo, Rwanda,
Comoros, Mauritania, Republic of Congo, Sdo Tomé and Principe and Seychelles.

6 Economist Intelligence Unit, Democracy Index 2024: ‘What’s wrong with
representative democracy?’ (2025); Table 2. Mauritius is listed as a full democracy
at number 20, while Botswana (35), Cabo Verde (37), South Africa (43), Namibia
(58), Ghana (65) and Lesotho (70) are ranked as flawed democracies.

7 As above. Hybrid democracies in Africa include Senegal (74), Malawi (76), Zambia
(77), Liberia (80), Madagascar (83), Tanzania (86), Kenya (89), Tunisia (93),
Uganda (98), The Gambia (99), Benin (100), Sierra Leone (102), Coéte d’Ivoire
(105), Nigeria (106), Angola (107). Ranking as authoritarian are Mauritania (108),
Algeria (110), Mozambique (113), Rwanda (114), Ethiopia (116), Togo (121),
Zimbabwe (122), Comoros (124), Congo (Brazzaville) (128), Egypt (128), Djibouti
(132), Eswatini (134), Cameroon (136), Burkina Faso (137), Mali (139), Libya
(140), Niger (141), Gabon (143), Burundi (144), Guinea (149), Guinea-Bissau
(150), Eritrea (153), DRC (156), Equatorial Guinea (156), Chad (158), Sudan
(162) and Central African Republic (164).

8 Economist Intelligence Unit (n 6) 6.

Economist Intelligence Unit (n 6) Table 9.
0 International IDEA ‘Global State of Democracy Initiative, country rankings, Africa
region, https://www.idea.int/gsod/2023/countries/ (accessed 28 February 2026).
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to gain independence in the process of decolonisation, Ghana; two
small island states, Cabo Verde and Mauritius; as well as two other
Southern African countries, Botswana and Namibia, which are linked
to the South African economy as part of the Southern African Customs
Union. The three Southern African countries share a common pre-
constitutional common law heritage, while Mauritius and Ghana were
British colonies with different legal heritages. Cabo Verde stands out
among these cases as the only country whose legal framework is in the
civil law tradition. However, its legal trajectory since the early 1990s
has been shaped by its re-established ties to Portugal and its special
partnership with the European Union (EU). While Amado’s brilliant
book on the relationship between language and the ability to hold the
Cabo Verde state accountable raises important questions about the
depth of democracy,!! similar questions about the relationship between
indigenous language speakers and the language of government may
be raised in many post-colonial countries and, thus, does not preclude
Cabo Verde from this study.

The chapter now proceeds in three parts. First, I discuss Professor
Fombad’s contribution to the study of constitutionalism in Africa and
place his work within the literature on African constitutionalism by
considering the history of debates over comparative constitutional
law and constitutionalism in Africa. Second, I discuss constitutional
endurance as a lens to compare the constitutional orders of each of the
six countries that are the focus of this study. Third, I develop several
theories or hypotheses that might explain the endurance of these
constitutions. Finally, I conclude by discussing the different hypotheses
to explain the relative endurance of these constitutions while evaluating
the relative significance of these different possibilities.

2 Charles Fombad’s contribution to understanding
African constitutionalism

As a pioneer of comparative constitutional law and constitutionalism
in Africa, Charles Fombad has over the last four decades published a
wealth of books and articles.!? In addition to his own monographs on
Constitutional law in Cameroon (2012) and The Botswana legal system
(2013), Fombad has published many edited collections on comparative
and constitutional law in Africa, culminating in the multi-volume
Stellenbosch handbooks in African constitutional law that he co-edited

11 A Djassi Amado Creole language, democracy, and the illegible state in Cabo Verde
(2023).

12 These include over 100 journal articles, over 70 book chapters and nearly 20 books,
both edited volumes and monographs. See the Appendix to this book.
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with Nico Steytler and others over the last decade.!® To appreciate
Fombad’s contribution, it is important to situate his work in the ongoing
debates over constitutionalism in Africa. Fombad’s trajectory from single
country studies to comparative studies and issues of constitutionalism
more broadly parallel the debates in the literature that initially focused
on the nature of the colonial state and the legacies of colonialism,*
before shifting to debates over constitutions and constitutionalism
across the continent from the emergence of post-colonial states to
struggles over democracy and the rule of law today.

The literature upon which Fombad’s contribution has been built
includes prominent African constitutional lawyers and academics, such
as Nwabueze, Ghai, Okoth-Ogendo, Hutchfield, Shivji, Nolutshungu,
Ndulo and Mamdani. These early contributions to the study of African
constitutionalism addressed issues of vital importance outside of
individual country studies. A classic example of this work is Professor
Nwabueze’s Constitutionalism in the emergent states which addressed
issues vital to the early era of constitutional development across
the continent, including executive power, national unity, national
emergencies, coups d’état and threats of secession.!®> Mamdani’s Citizen
and subject is another major contribution to our understanding of
African constitutionalism that comes out of this first generation’s use
of a comparative methodology, in this case to distinguish relations of
governance that emerge out of the experience of indirect rule from
those that are based on democratic participation.® Prempeh has also
written insightfully about African constitutionalism in general, tracing
the assault on constitutionalism in post-colonial Africa to what he terms
the ‘ideology of developmentalism’ and critiquing the new post-Cold War
wave of constitutionalism as continuing to rely on forms of government
that are centralised and unitary, lack restraints on executive power and
leave the majority of citizens at the mercy of ‘unchecked bureaucratic
power’.’” Among the latest generation of African constitutional
scholars in this tradition is Gebeye, whose book, A theory of African
constitutionalism, calls for a new theoretical framework that challenges
us to move beyond ‘the legal centrist and the legal pluralist paradigms’

13  Eight volumes have been published between 2016 and 2025, https://global.oup.
com/academic/content/series/s/stellenbosch-handbooks-in-african-constitutional-
law-shacl/?cc=us&lang=en& (accessed 28 February 2026).

14  YGhai ‘The theory of the state in the Third World and the problem of constitutionalism’
(1991) 6 Connecticut Journal of International Law 411-424.

15 BO Nwabueze Constitutionalism in the emergent states (1973).

16 M Mamdani Citizen and subject: Contemporary Africa and the legacy of late colonialism
(1996) (new edition 2018).

17 HK Prempeh ‘Africa’s “constitutionalism revival”: False start or new dawn?’ (2007)
5 I-CON 499-500.
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and instead to adopt a legal syncretic paradigm ‘for understanding both
the past and present of African constitutionalism’.!®

In contrast to these thematic treatments of African constitutionalism,
Fombad’s contribution has been more clearly comparative, even when
tackling broad constitutional themes such as the separation of powers
or constitutional identity. Among scholars of African constitutionalism,
Fombad is almost unique in traversing the division created by the
colonial legacy of civil law and common law-based legal systems among
African jurisdictions. This comparative effort is exemplified in two of
his chapters on ‘The struggle for constitutional identity in Francophone
Africa’ and ‘Cameroon and the crisis of constitutional identity’ published
in Constitutional change and constitutionalism in Africa.'* While Fombad
spans this division, it is reflected in other collections, such as Hydén and
Venter’s Constitution-making and democratisation in Africa?® and Oloka-
Onyango’s Constitutionalism in Africa,? which are also largely based
on country studies but are dominated by cases from East and Southern
Africa with only the occasional comparisons with countries formerly
colonised by France or Portugal. By comparison, Fombad’s ability to
traverse these different realms of African constitutional law is evident in
the range of scholars from across this divide that are gathered together
in the Stellenbosch handbooks in African constitutional law which he co-
edited.

This project, led mainly by Fombad and Steytler, brought together
a new generation of African constitutional scholars as well as an
expanding exchange of students and faculty across the continent and
internationally who are embracing comparative constitutional law. For
example, Peter Atupare, now dean of the University of Ghana School of
Law, studied for his PhD in Canada and produced a thesis that compares
the constitutional protection of human rights in Nigeria and Ghana.?
This comparative turn in the study of African constitutionalism is
reflected also in the recent publication of Comparative constitutional
law in Africa edited by Dixon, Ginsburg and Abebe.?® This volume is a
valuable addition to the multi-volume Stellenbosch handbooks in African

18 BA Gebeye A theory of African constitutionalism (2021) 243.

19 Fombad & Steytler (n 2).

20 G Hydén & D Venter (eds) Constitution-making and democratisation in Africa (2001).

21 J Oloka-Onyango Constitutionalism in Africa: Creating opportunities, facing
challenges (2001).

22 PA Atupare Constitutional justice in Africa: An examination of constitutional
positivism, fundamental law and rights in Ghana and Nigeria (2013).

23 R Dixon, T Ginsburg & A Abebe (eds) Comparative constitutional law in Africa
(2022). See now also A Abebe, A Khadre Diop & J Socher ‘Symposium: Towards
an endogenous African constitutionalism and legitimate government: Rethinking
the foundations of constitutional law in Africa’ (2025) 58 Verfassung und Recht in
Ubersee/World Comparative Law 263.
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constitutional law that Fombad and Steytler published with Oxford
University Press over the last decade.

While the authors who contributed to the Handbooks addressed the
important constitutional themes around which each of the Handbooks
was organised, and even in some cases engaged in comparisons between
different African countries, Comparative constitutional law in Africa
centres the idea of comparison as the operative element of the project.
In doing so, it adds to the development of a literature of comparative
constitutional law that remains focused within the African continent.
This expands the realm of African constitutionalism by developing a
perspective that seeks to understand the similarities, differences and
relevant themes within the rich history of different African experiences
of constitutional governance.

In his excellent review of Comparative constitutional law in Africa,
Nicolini notes that comparative studies of Africa are ‘usually affected by
a methodological bias’ in which the ‘benchmarks are thoroughly forged
after the constitutional traditions of the West’.>* Nicolini, however,
concludes that this ‘collection navigates the evolution of African
constitutionalism with the aim of placing “Africa as part of the growing
discourse of comparative constitutional law”, also ‘enabling a more
circular sharing of constitutional ideas’.*® Comparative constitutional
law in Africa also represents an effort that seeks to move beyond the
more common approach in which a few African jurisdictions, such
as South Africa or Kenya, have been incorporated into international
comparisons, whether with the United States, Canada, Germany or
between jurisdictions in the Global South. It is this focus on intra-African
comparisons that Fombad has long championed and is most important
for the development of comparative constitutional law in Africa. While
this blossoming of academic studies on African constitutionalism is
to be welcomed, I believe that the there is space for more structural
comparisons to complement the focus on jurisprudential and theoretical
perspectives.

3 Constitutional endurance as a focus of
comparison

Given the repeated ‘waves’ of constitution making, political instability,
military coups and undemocratic governments that has marked the
history of post-colonial rule in Africa,? the exceptional constitutional

24 M Nicolini ‘Review of Comparative constitutional law in Africa by Rosalind Dixon,
Tom Ginsburg & Adem Kassie Abebe (eds)’ (2023) 34 Revista General de Derecho
Publico Comparado 341.

25 Nicolini (n 24) 412.

26 C Young The postcolonial state in Africa: Fifty years of independence 1960-2010
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endurance of the six countries in this study offers an opportunity
to explore the possible conditions that contribute to constitutional
endurance on the continent. Unlike theories of institutional resilience,
which seek to explain how particular institutions, such as constitutional
courts, are able to respond to crises and challenges in ways that
strengthen their institutional capacity and legitimacy,?” constitutional
endurance in this study refers simply to the temporal continuity of a
democratic constitution without major amendment or replacement
beyond the average life span characteristic of constitutions around
the globe. To understand this endurance, it is possible to distill several
hypotheses from the histories and experiences of constitutional orders
in the six case studies following their emergence as post-colonial states
and democracies. Four of the countries in the set have been democracies
since their initial post-colonial constitutions were adopted, with only
Cabo Verde and Ghana having been one-party states or, in the case
of Ghana, having suffered a series of military coups d’état before the
adoption of its present democratic Constitution. Among the other four,
there is a significant distinction between South Africa and Namibia, on
the one hand, whose constitutions embraced constitutional review from
their adoption, and Botswana and Mauritius, whose constitutions, now
each over 50 years old, created parliamentary democracies with judicial
review initially adopted as a means to protect a set of rights and not as
a form of constitutional supremacy.

Apart from South Africa and Namibia, who share a history of
white settler rule and apartheid, the six cases represent vastly different
economic, political and cultural histories. One might even argue that
despite the common history of British colonial rule among five of the
cases, even these reflect very different colonial experiences. In the case
of Ghana, whose exposure to the Atlantic slave trade and expanding
colonial rule — beginning with the Portuguese construction of Elmina
Castle in 1471 - experienced the impact of European intervention
far beyond the 83 years of formal British colonisation, yet the lack
of settlers and the system of indirect rule saw the early emergence of
Ghanaian lawyers and leaders who would lead the struggle for African
independence.® In comparison, South Africa and Namibia were classic
settler colonies which, despite the different origins of the dominant
settler groups — Dutch and English in South Africa and German in
Namibia — experienced the imposition of apartheid policies in both

(2012); P Englebert Africa: Unity, sovereignty and sorrow (2009); T Burgis The
looting machine: Warlords, Tycoons, smugglers, and the systematic theft of Africa’s
wealth (2015).

27 H Klug ‘Institutional resilience: Constitutional confrontation and institutional
independence in the Constitutional Court’s first thirty years’ (2025) 15 Constitutional
Court Review 271.

28 B Ibhawoh Imperial justice: Africans in empire’s court (2013).
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countries, making for a more common history in the struggle for
independence and democracy.

Mauritius and Cabo Verde, on the other hand, are small island states
with distinctly different colonial histories and political experiences.
Mauritius, despite coming under British rule for over 100 years
prior to independence, has a distinct history and culture, compared
to either the settler colonies of Southern Africa or Botswana. As an
uninhabited island before 1629, the population of Mauritius are all
non-indigenous, yet the dominant culture today is Creole, representing
an extraordinary multicultural society, now dominated politically by the
originally indentured community brought to serve the sugar industry
on the island after the abolition of slavery. In the case of Cabo Verde,
also initially a group of uninhabited small islands, the experience of
Portuguese colonialism, as well as the struggle for independence and
years of one-party rule before 1990, provides a distinct history. Yet, the
re-establishment of links to Portugal, reflected in its embrace of the
post-1974 Portuguese constitution as a model,?® as well as the special
relationship with the EU, provides a distinctly different social and
political context for the political and constitutional order today. Given
these significant differences, a comparison that identifies common
patterns or similarities across these cases takes on added significance.

While analyses focused on the political economy of different countries
often emphasise resource dependence (described as the resource curse)
and economic structure as driving forces for explaining the political
trajectories of post-colonial societies,*® the six cases here do not all
share common economic features. Four of the six — Botswana, Ghana,
Namibia and South Africa — are dependent on the export of mineral
resources, which would make them similar to many other commodity-
dependent countries whose undemocratic forms of governance are
often attributed to their resource dependence. The remaining two —
Mauritius and Cabo Verde — are dependent on tourism, which requires
a high level of political stability to encourage visitors to come and enjoy
the sun and beaches for which they are most famous.

In exploring possible patterns upon which to build hypotheses, there
are several interesting similarities and differences in the description of
the constitutional orders of the six case studies. First, the constitution-
making processes for these six cases followed three different patterns.
Both Botswana and Mauritius received their Constitutions in the
process of decolonisation, with the draft being negotiated between

29 J Pina-Delgado ‘Rooting constitutional identity in African countries without pre-
colonial institutional traditions but with national values: The Cape Verdian
experience and the role of the Constitutional Court’ in Fombad & Steytler (n 2) 200.

30 JFrankel ‘The natural resource curse: A survey of diagnoses and some prescriptions’
CID Working Paper 233, Harvard Center for International Development (April
2012).
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the United Kingdom and their nationalist leaders and included as part
of British legislation granting independence. In the cases of Namibia
and South Africa, their Constitutions were formally adopted by elected
constitutional assemblies. However, in Arato’s terms, they are both post-
revolutionary constitutions in that the constituent bodies were bound
by or accepted binding preconditions on their constitution-making
processes.®! In the case of Namibia, the newly elected constitutional
assembly agreed to be bound by the constitutional principles that
had been included in United Nations (UN) Resolution 435 supporting
the independence of Namibia.*> The democratically elected South
African Constitutional Assembly was constitutionally bound by the
34 Constitutional Principles included in Schedule 4 of the negotiated
1993 interim Constitution that provided for the first democratic
elections and the subsequent constitution-making process. To ensure
that the constitutional principles were followed, the newly created
Constitutional Court was required to certify that the new constitutional
text was consistent with the principles in Schedule 4.

Second, four of the constitutional orders — Cabo Verde, Ghana,
Namibia and South Africa — are a product of the post-Cold War wave of
constitution making in which a dominant international political culture
seemed to dictate a constitutional pattern of multi-party democracy,
the recognition of individual rights and adherence to the doctrine of
judicial supremacy.®®* In comparison, Botswana and Mauritius have
constitutions adopted at independence in the mid-1960s, in which they
received systems of parliamentary democracy and constitutions with
judicially enforced bills of rights.

Third, among these six countries, only Ghana has experienced a
series of coups d’état, and its 1992 Constitution was written under the
guidance of its military ruler who then became the country’s elected
leader for the first eight years of the new constitutional order. Finally,
Cabo Verde formally retains its original 1980 Constitution which was
adopted five years after independence from Portugal when the originally
planned unification of Guinea-Bissau and Cabo Verde collapsed in the
wake of a coup d’état in Guinea-Bissau in 1980. However, the 1980
Constitution was amended in 1981 to provide that Cabo Verde would
be a one-party state. In 1990 that amendment was repealed. After
the opposition party won the 1991 election in a landslide that gave it
two-thirds of the National Assembly, the Constitution was significantly

31 A Arato The adventures of the constituent power: Beyond revolutions? (2017).

32 Principles for a Constituent Assembly and a Constitution of an Independent Namibia
were received as a UN document on 12 July 1982 (S/15287) and annexed to UN
Security Council Resolution 435 of 1978.

33 H Klug Constituting democracy: Law, globalism and South Africa’s political
reconstruction (2000).
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amended to closely reflect the post-1974 Portuguese Constitution,
entrenching political pluralism, the ‘balancing of powers’ and an
independent judiciary.** Given the significantly different origins of
these six constitutions, their endurance cannot be attributed to shared
experience in the constitution-making process, the era in which they
were adopted, colonial origin, legal tradition, political economy or
liberation struggle.

4 Comparing the different dimensions of
constitutionalism

Despite these significant historical, economic and legal differences,
these six constitutions have endured and have provided the legal
frameworks for sustained democratic governments in each of our six
cases for longer than the average of constitutions around the globe.
Given this extraordinary level of constitutional endurance, this part
explores possible sources of such endurance by focusing on six different
dimensions of constitutionalism and comparing their role in the
constitutional orders of each of our cases. These different dimensions
of constitutionalism are constitution-making processes; constitutional
structures; electoral systems; systems of government; judicial authority;
and processes of constitutional amendment.

While all six countries are constitutional democracies with
constitutional rights in their constitutions, there are significant
differences in their constitutional orders. A discussion of these
differences and how they distinguish the different jurisdictions may
be divided into several different categories. First, there are significant
differences in the constitution-making processes from which these
constitutions emerged. Second, the basic form of government, whether
presidential or parliamentary, holds significant consequences for the
nature of the separation of powers in each of these constitutional
orders. Third, another difference is in the electoral systems adopted
for both the executive and legislative branches of government. Fourth,
the judicial structure as well as the existence of different independent
institutions varies across the different constitutional orders. Finally, there
are significant differences in the forms of constitutional amendment
procedures across the different constitutions.

4.1 Constitution-making processes

The six cases represent three distinct forms of constitution making. In
the case of Botswana and Mauritius, their post-colonial Constitutions

34 M Bogdan ‘The law of the Republic of Cape Verde after 25 years of independence’
(2000) 44 Journal of African Law 88.
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were a product of negotiations between those demanding independence
from British colonial rule®® and the colonial office whose officials assisted
in the drafting of what have been described as the Lancaster House
constitutions. In both cases, the new independence Constitution was
appended to the Order-in-Council granting independence to the former
colony. These Lancaster House constitutions have been described as
the ‘Westminster Export Model’ in which the parliamentary system
is complemented by the inclusion of a justiciable bill of rights, there
is a limited separation of powers, and an executive President whose
powers represented the broad authority formerly held by the colonial
governor.>® While Ghana received a Lancaster House constitution at
independence in 1957, it was soon replaced by the Parliament of Ghana
declaring Ghana a republic under a new Constitution in 1960. Four
years later, a national referendum was held to declare Ghana a one-
party state. However, Kwame Nkrumah’s government was overthrown
in a military coup on 24 February 1966. Despite the return to civilian
rule and the adoption of a new Constitution in 1969, this Second
Republic lasted only three years, after which a series of military
regimes ran the country until Jerry Rawlings staged a coup in 1979 and
initiated a transition to civilian rule. The Third Republic, based on the
revived 1969 Constitution, was short-lived as Rawlings staged a second
successful coup in 1981 and his Provisional National Defence Council
(PNDC) then ran the country until it produced the 1992 Constitution
under which Rawlings ran for election and was twice elected President
of the Fourth Republic.

In contrast to these formally negotiated ‘Lancaster House’
independence constitutions, Namibia and South Africa have constitutions
written and adopted by democratically elected Constitutional Assemblies.
Despite their formal status as sovereign constitution-making bodies, in
each case the constitution-making process was constrained by a set of
constitutional principles. In the case of South Africa, the constitutional
principles were agreed to as part of the negotiations enabling the
democratic transition and were formally included in the 1993 interim
Constitution. Furthermore, the 1993 interim Constitution laid out the
process for adopting the ‘final’ Constitution. The South West Africa
People’s Organisation (SWAPO) in Namibia had long rejected, as a limit
on Namibian’s right to self-determination, the Western Contact Group’s
set of constitutional principles presented in 1982 and incorporated into
UN Security Council Resolution 435 on Namibia. However, at the first
sitting of the Constitutional Assembly, SWAPO’s leader in the Assembly

35 J Hatchard, M Ndulo & P Slinn Comparative constitutionalism and good governance
in the Commonwealth: An Eastern and Southern African perspective (2004) 18.
36 B Obi Nwabueze Constitutionalism in the emerging states (1973) 55.
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proposed that the principles be adopted by the Assembly to guide the
constitution-making process.

In the case of South Africa, there was also an extensive process
of public participation organised by the Constitutional Assembly with
the goal of increasing public confidence and building legitimacy for
the constitution-making process. This involved collecting the views
of the public either directly in public meetings with members of the
Constitutional Assembly, by collecting messages left on the Assembly’s
telephonic ‘talk line’ or via written submissions. The Assembly’s
theme groups, which focused on specific issues, also held workshops
in Parliament at which interest groups, academics and members
of the Assembly would discuss and debate alternative proposals. A
significant part of this process of public participation included the
regular publication and distribution of the Assembly’s own newspaper,
Constitutional Talk, which detailed the progress of the Constitutional
Assembly’s debates, including the drafts of different options being
considered. While this process brought a great deal of public attention
to the work of the Constitutional Assembly, which received over 2
million written submissions, it is less clear how much impact this process
had on the content of the final document, which was the product of
negotiations between the political parties in the Assembly who had their
own organised internal processes for advancing their preferred options.
Public participation, however, did raise public awareness and may have
increased a sense of ownership of the ‘final’ Constitution among the
citizens of the country.

The third form of constitution-making in this set of countries is
reflected in the cases of Cabo Verde and Ghana where undemocratic
regimes — a one-party state and a military regime — employed existing
undemocratic institutions to initiate the democratic transitions
by amending the Constitution in Cabo Verde and adopting a new
constitution in Ghana. The military regime of Flight-Lieutenant Jerry
Rawlings in Ghana established a Committee of Experts to propose a draft
Constitution.®” The ‘Working Draft’ was then presented to a Consultative
Assembly which produced a final draft. The draft Constitution was then
presented to the public in a referendum in which 92,6 per cent of voters
supported the adoption of the new Constitution, enabling the transition
from military rule to a multiparty democracy.® Despite the creation of a
multi-step process which culminated in a partially elected Consultative
Assembly and a referendum, the process and outcome were clearly
guided by the military regime that ensured that its own interests were

37 K Ninsin & F Drah (eds) Ghana’s transition to constitutional rule: Proceedings of a
seminar organised by the Department of Political Science, University of Ghana, Legon
(1991) preface.

38 Asabove.
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secured. This characteristic of military regime constitution making
is evident in two striking features of the 1992 Constitution. First,
the Constitution indemnifies the former military regimes from any
future legal process.*® Second, while the amendment procedures are
generally arduous, the indemnity provisions may never be amended,
among the first infinity clauses in an African constitution.* In Cabo
Verde, the ruling party — the African Party for the Independence of
Cabo Verde (PAICV) - led the process of liberalisation to the adoption
of a multiparty democracy, drawing up and passing ‘changes within
the existing constitutional framework’ in what was described as ‘a
“pacted” transition’.*! However, the victory of the political opposition
in the first democratic election in 1991 produced a National Assembly
that was able to dramatically amend the Constitution — described as a
constitutional revolution — by adopting changes modelled in part on the
post-1974 Portuguese Constitution.*

4.2 Constitutional and legal orders

Comparing the constitutions of the six countries in this study reveals
significant differences across the cases despite some very general
similarities. I will begin by briefly discussing the similarities. First, this
set of countries, except for Cabo Verde, are all former British colonies
whose systems of public law were significantly embedded in English
common law. Even South Africa, with its Roman-Dutch common law,
drew on English law for its administrative and constitutional law.
Namibia may have been a German colony before World War I, but for
most of its colonial history it was occupied by South Africa and had
South African law imposed on it. In comparison, Cabo Verde was part of
the Portuguese empire which viewed its overseas territories ‘as integral
components of a global Lusitanian polity’.**

Second, the formal judicial systems of five of the cases are based
on the British colonial model with the common law case method as the
basis of legal training and practice. Cabo Verde, however, has a legal
system closely aligned to that of Portugal, including those parts of the
Portuguese civil code that have not been changed by the Cabo Verde
legislature. The court system reflects that of the civil law system with
a Supreme Tribunal of Justice as the highest in the hierarchy of courts
until the Constitution was amended in 1999 to create a Constitutional

39 Constitution of Ghana (1992) First Schedule, Transitional Provisions, Part IV:
Miscellaneous, art 34.

40  Art 37 Constitution of Ghana (1992).

41 P Meyns ‘Cape Verde: An African exception’ (2002) 13 Journal of Democracy 159.

42 Pina-Delgado (n 29).

43  Young (n 26) 102.
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Court which, however, did not begin to function until late 2015.4 The
jurisdiction of the Constitutional Court was exercised by the Supreme
Court of Justice until 2015 due to a failure of the two major political
parties to come to agreement on the composition of the Constitutional
Court which required a two-thirds vote in the legislature.

Third, while all six of the cases have been constitutional democracies
since the adoption of their present constitutions, their experience of
democratic governance varies. On the one hand, Namibia had its first
democratic election to elect a government and Constitutional Assembly
in late 1989, while South Africa did not have an inclusive franchise
prior to the adoption of the 1993 interim Constitution. Cabo Verde had
a one-party state from its independence until 1991. However, since its
first multiparty elections in 1991, power has shifted regularly between
the PAICV and the centre-right Movement for Democracy (MPD) party.
An additional feature of the Cabo Verde constitutional order is that
members of the Cabo Verdian diaspora, which is larger today than
those living in the islands, are able to vote for six representatives in
the National Assembly, allocated between the diasporic communities in
the Americas, Europe and Africa. On the other hand, Botswana, Ghana
and Mauritius all had elected governments during their final years of
colonial rule. Ghana, however, also experienced repeated coups d’état
after independence and has only had a continuous democracy since
the adoption of the 1992 Constitution. Finally, the political economies
of four of the cases are fundamentally extractive, whether based on
agricultural exports or minerals, except for Mauritius, on the one hand,
whose early reliance on sugar has been superseded by tourism and
finance, and Cabo Verde, on the other hand, which is deeply dependent
on tourism, primarily from Europe.

One important similarity across all six cases is the effective
recognition that their constitutions are the supreme law of the land.
While the Constitutions of Cabo Verde, Ghana, Mauritius, Namibia
and South Africa all declare their constitutions to be supreme, the
Constitution of Botswana, which includes a justiciable Bill of Rights,
has been interpreted to preclude any governmental act that violates
the Constitution.* The Namibian Constitution explicitly states that
the Constitution is supreme, yet it also includes the proviso that ‘[a]
decision of the Supreme Court shall be binding ... unless it is reversed
by the Supreme Court itself, or is contradicted by an Act of Parliament
lawfully enacted’.*® While this may have been thought to be an inherent

44 JC Fonseca ‘Prefécio: Da ilha ao continente — Perspectivas para o constitucionalismo
africano a partir de Cabo Verde, com base em uma experiéncia pessoal de vida
politica’ (2025) 58 Verfassung und Recht in Ubersee/World Comparative Law 276.

45 Attorney General of Botswana v Unity Dow [1992] BLR 119.

46  Art 81 Constitution of Namibia (1990).
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limit on judicial authority in favour of the legislature, the requirement
that any law be ‘lawfully enacted’ has been interpreted to mean that it
must be consistent with the Constitution.*” The Constitution of Cabo
Verde states that the ‘state shall be subordinate to the Constitution’ and
that ‘sovereignty shall be vested in the people, who shall exercise it in
the forms and under the conditions provided for in the Constitution’.*®

While the protection of rights lies at the heart of the power of
constitutional review in all six jurisdictions, there are interesting
differences in both the range of rights recognised and how they are
protected in the different countries. Of the six jurisdictions, only South
Africa has integrated social and economic rights as fully justiciable
rights in the Bill of Rights, although Cabo Verde does include a vast
range of rights, include social and economic rights as well as rights
incorporated through international treaties into its Constitution. Ghana
and Namibia include social and economic rights among their non-
justiciable Directive Principles of State Policy, except for education,
which is included as a fundamental right in both constitutions. Botswana
and Mauritius, however, do not include social and economic rights in
their constitutions, and their bills of rights are framed in the tradition
of the modified Westminster model produced by British Colonial Office
drafters who, in drafting independence constitutions, formulated
constitutional rights based on the newly adopted European Convention
on Human Rights.

The protection of rights through the courts includes some interesting
differences among these jurisdictions. While the Constitution of Cabo
Verde includes a comprehensive list of rights and duties that may be
enforced in the Constitutional Court by a writ of amparo, the writ
may only be filed after all other means of ordinary appeal have been
exhausted, it must be urgent and based on the principle of summary
treatment.* In Botswana and Mauritius, claims under the Bill of Rights
may be brought in the High Court and Supreme Court respectively. In
Ghana, only the High Courts have original jurisdiction to enforce the
Bill of Rights with appeals going to the Court of Appeals and then to
the Supreme Court. Both the High Courts and the Supreme Court have
jurisdiction over rights claims in Namibia. However, when finding a
law or action to be in violation of the Constitution, the courts, ‘instead
of declaring such law or action to be invalid, shall have the power
and the discretion in an appropriate case to allow Parliament’ or any

47  See F-X Bangamwabo ‘Constitutional supremacy or parliamentary sovereignty
through back doors: Understanding article 81 of the Namibian Constitution’ in
A Bosl, N Horn & A du Pisani (eds) Constitutional democracy in Namibia: A critical
analysis after two decades (2010) 145.

48  Arts 3(2) & 3(1) Constitution of Cabo Verde.

49  Art 20 Constitution of Cabo Verde (1980, as revised in 2010).
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other government actor the opportunity ‘to correct any defect in the
impugned law or action’.*® In South Africa, all courts having the status
of a High Court, including the Supreme Court of Appeal, may decide on
the invalidity of law under the Constitution, but these decisions must
be confirmed by the Constitutional Court before they are enforceable.

4.3 Electoral systems

When it comes to their electoral systems, the six cases divide into two
distinct camps. On the one hand, three of the six, Botswana, Ghana
and Mauritius, elect their members of parliament in first-past-the-post
elections based on geographic constituencies. Two countries, Namibia
and South Africa, have adopted systems of proportional representation
based on a party-list system, while the sixth, Cabo Verde, has a
mixed system — direct election of the non-executive President and a
proportional system based on multi-member districts for the election of
the legislature. While there are elements of ethnic loyalty in the support
of different parties in at least five of the countries, in none of the cases is
ethnic loyalty determinative. Mauritius, Ghana and Cabo Verde have all
experienced regular shifts in power among political parties under their
democratic Constitutions. Botswana only experienced its first transfer
of power to the political opposition in 2024, and both Namibia and
South Africa have yet to experience a democratic transfer of power. In
the case of Ghana, transfers of power have occurred between the two
main political parties, the National Democratic Congress and the New
Patriotic Party, following elections in 2000, 2016 and 2024. Mauritius
has experienced six transfers of power between three main political
parties — the Labour Party, the Militant Socialist Movement and the
Mauritian Militant Movement — or coalitions led by one of these. This
vibrant multi-party system, however, has produced a regular alternation
between two political ‘dynasties’, the Ramgoolam and Jugnauth
families, who have controlled the executive since independence, with
the only exception being the premiership of Paul Berenger from 2003
to 2005.

All six countries have either independent electoral commissions or,
in the case of Mauritius, an electoral supervisory commission, which
enjoy constitutional status as independent institutions. For the three
countries that have adopted the first-past-the-post electoral system based
on geographic constituencies, the demarcation process for constituency
boundaries is formally independent of the political process. Given how
apartheid separated the populations in South Africa and Namibia into
racially defined geographies, the prospect of electoral constituencies
defined largely by race was unacceptable. Proportional representation

50 Art 25(1)(a) Constitution of Namibia (1990).
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was thus adopted to both avoid the problem of geographic apartheid
and to ensure the representation of minorities in the political system.
While there have been some claims of electoral fraud in past elections
in Ghana, electoral results have been repeatedly accepted by the
electorate in all the elections held under the constitutions of each of the
countries included in this study.

The first-past-the-post electoral systems adopted in Botswana,
Ghana and Mauritius have generally produced two-party political
systems, even if in Mauritius some smaller parties have enabled one
or other of the major parties to win power by building a winning
electoral coalition. Despite the tendency of proportional representation
systems to produce many smaller political parties, the dominance of the
liberation parties in Namibia and South Africa has thus far avoided the
problem of political fragmentation common in systems of proportional
representation. However, the failure of the African National Congress
(ANC) to obtain a majority in the 2024 national elections in South
Africa and the emergence of many smaller parties both forced the
ANC to create a ‘government of national unity’ to govern and raises
the prospect of coalition government becoming a regular feature of
the political order. A general feature that seems to distinguish the two
electoral systems among the six cases is the weakness of opposition
parties in both Namibia and South Africa. While the political opposition
in Botswana was only able to form a winning coalition for the first time
in the 2024, the first-past-the-post system in Ghana and Mauritius has
led to more frequent changes in government. Mauritius is unique among
the group in that the Constitution provides for the formal recognition
of the head of the opposition, who is appointed by the President based
on which of the political leaders out of government has the greatest
support among the opposition ranks in Parliament.

In Cabo Verde, the former liberation movement lost power to
the newly legalised opposition MPD in the first multi-party election
in 1991. However, after ten years out of power, the PAICV returned
and remained in power from 2001 to 2016. In 2010 a constitutional
amendment separated the presidential and legislative elections and
due to a split in the PAICV in 2011, the opposition won the presidency,
resulting in a situation of ‘cohabitation’. In 2016 the opposition MPD
returned to power by winning both the presidency and parliament.
However, in the 2021 elections the MPD was forced to enter into a
coalition with a smaller party to retain control of parliament and later
lost the presidency to the PAICV in the staggered election, returning the
country to ‘cohabitation’ in which the President and prime minister are
from different parties.



What explains constitutional endurance in Africa? 45

4.4 Systems of government: Presidential versus
parliamentary systems

Another significant structural element is the distinction between
presidential and parliamentary systems. The six constitutions in this
study represent a slightly different combination of these forms on a
spectrum from a directly elected President to a more traditional
parliamentary system in which the prime minister and cabinet serve as
the government under a sovereign or President with limited political
authority. On one end of this spectrum, both Ghana and Namibia have
directly elected executive Presidents who need to gain over 50 per cent
of the vote in a run-off electoral process. At the same time, these elected
Presidents are constitutionally limited to two terms — of four years in the
case of Ghana and five years in the case of Namibia. The first President
of Namibia, Sam Nujoma, however, was allowed to serve a third term
following a 1998 constitutional amendment on the grounds that for his
first term beginning in 1990, he was not elected by a direct election of
the people but rather indirectly by the Constituent Assembly. All future
Namibian Presidents, however, are limited to two terms.>!

In the cases of both Ghana and Namibia there is a formal separation
of powers. The Presidents are not members of parliament but must select
members of cabinet from the legislature. In Namibia, the President
appoints members of cabinet from among members of the National
Assembly who, along with the prime minister, continue to serve in
Parliament. The President, however, is able to appoint eight members of
parliament who are also eligible to be appointed to the cabinet. While
Parliament may vote no confidence in members of cabinet, compelling
to President to terminate their appointment, Parliament cannot vote
no-confidence in the President. The President may only be impeached
on specific grounds by a two-thirds vote of both houses of parliament.

The President of Ghana must appoint a majority of ministers from
among members of parliament, enabling the President to appoint some
from outside the legislature. However, the President must submit all
cabinet nominees to Parliament for approval. Once appointed, members
of cabinet remain members of parliament — including those appointed
from outside parliament — but cannot vote since they are now part of
the executive. While the President may be removed from office through
an elaborate impeachment process that finally requires a secret vote
by two-thirds of the members of Parliament to confirm the President’s
removal, the legislature may censure ministers by a two-thirds vote
of Parliament, and if the minister does not resign, the President may
revoke their appointment.

51  Art 134(3) Constitution of Namibia.
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Cabo Verde presents an intermediate or semi-presidential system
in which the President is directly elected and must achieve more than
50 per cent of the vote or else face a second-round run-off election.
However, the President, as head of state, is limited to two consecutive
five-year terms and has limited powers — the role is conceived of as
being that of a neutral arbiter, or as former President Fonseca argues,
‘he is the arbiter of the political system, the guarantor of the regular
functioning of democratic institutions, and the guardian of the
Constitution’.>? Executive authority instead is in the hands of the prime
minister who is nominated by the National Assembly and appointed by
the President. The President has veto powers over legislation and can
dissolve the legislature with agreement of the Council of Ministers. The
prime minister is head of government, heads the Council of Ministers
who are appointed by the President on the prime minister’s nomination
and overseas the bureaucracy. Most recently, this has led to a case of
‘cohabitation’ in which the President and prime minister are from the
two main opposing parties and must govern together. This may change
at the next election, which is due in November 2026.

By contrast, Botswana, Mauritius and South Africa all have indirectly
elected Presidents with strict two-term limits. In the case of Botswana,
candidates of the 61-member legislature are required to declare their
support for a presidential candidate before national elections. If an
absolute majority of legislative candidates who support a particular
candidate win their seats, then their candidate is automatically sworn
in as President. However, if there is no absolute majority, the National
Assembly elects the President by secret ballot in the legislature.
This occurred for the first time in the 2024 general election and led
to the first transfer of political power since independence when an
opposition political coalition — the Umbrella for Democratic Change —
secured a majority of seats in Parliament. Presidents of Botswana may
constitutionally serve for only ten years, which is effectively two electoral
cycles. While the Constitution does not provide for the impeachment
of the President, if the National Assembly votes no confidence in the
government by a simple majority, Parliament will be dissolved and a
new election called, which will automatically produce a new election
for President as well as for all members of the legislature.

Similarly, in South Africa there is a two-term limit, but in the case
of an individual serving out the term of a President who has resigned or
has been removed from office, this period does not count for purposes
of the two-term limit. As a result, President Ramaphosa, who served
out the remaining period of Jacob Zuma’s presidency after the ANC
pressured Zuma to resign, was able to be elected to two further terms

52  Fonseca (n 44) 275.
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of office in 1999 and 2024. The indirect election of the South African
President takes place at the first meeting of the National Assembly after
a national election after which the President, who exercises executive
authority under the Constitution, leaves Parliament, creating a formal
separation of powers between the executive and the legislature. The
National Assembly, however, does have the power to vote no confidence
in either the cabinet as a whole or the President by simple majority
votes. In the first instance, the President is required to restructure the
cabinet while in the second, the President must resign, but the President
may also dissolve Parliament and, thus, a vote of no-confidence in the
President will effectively lead to a new election for the legislature. The
National Assembly may also impeach the President on specific grounds,
and in the Constitution’s 30-year history, two Presidents of the ruling
ANC have been forced to resign under pressure from the party, but in
neither case have the formal mechanisms for removal been used.

Mauritius is the most parliamentary of the six cases on the spectrum
between presidential and parliamentary systems. The President of
Mauritius is a ceremonial head of state limited to two terms of five
years and is indirectly elected by a majority of members of parliament
on a motion by the prime minister. Executive power is held by the prime
minister who is appointed by the President, who selects the leader of
the political party or electoral coalition that commands support from
a majority of members in the National Assembly. The prime minister,
however, is not term limited but is subject to a no-confidence motion
initiated by at least one-fifth of the members of parliament and passed
by a simple majority of all members of parliament.

4.5 Judicial structures

Five of the cases have judicial systems rooted in the culture and
practice of the English colonial order. However, the specific structures
of the court systems under their constitutional orders vary in their
details. South Africa initially retained its court structure but added a
Constitutional Court as a specialised court to address constitutional
issues. Subsequent constitutional amendments have integrated the
system so that the Constitutional Court is now the apex court which
must confirm lower court decisions, striking down either national
legislation or presidential acts as unconstitutional, and may hear any
matter the Court considers of ‘general public importance’ that it should
decide.>® Four of the countries in this study all have Supreme Courts
at the apex of their judicial systems, although in Botswana the apex
court is the Court of Appeals. Botswana, Ghana and Mauritius retained
their existing apex courts, while Namibia created a new Supreme Court

53  Art 167(3)(b)(ii) Constitution of the Republic of South Africa, 1996.
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at independence since the former Supreme Court of South-West Africa
was not an apex court, its decisions could be appealed to the Appellate
Division, the apex court in apartheid South Africa. Both Mauritius
and Botswana initially allowed further appeals to the Privy Council.
However, only Mauritius continues to allow appeals to the Privy Council
since Botswana withdrew in 1973. Similar to other civil law systems,
Cabo Verde has a centralised model of constitutional review. However,
due to a lack of agreement among the parties, it was only in 2015 that
the Constitutional Court was able to begin functioning since the three
judges of the Constitutional Court are elected by Parliament for a single
term of nine years and must receive a two-thirds vote of the National
Assembly.>* Up until 2015, constitutional review was undertaken by the
Supreme Court of Justice that now remains the superior court for all
non-constitutional matters and like all lower courts refers constitutional
questions to the Constitutional Court for decision if the judges believe
that the law relevant to the case before them may be unconstitutional.

Judicial appointment processes vary across all six cases. Apart
from Cabo Verde, in which the legislature elects the members of the
Constitutional Court to a single nine-year term, they all follow a pattern
that seeks to ensure the independence of the judiciary by separating
the identification of candidates for appointment from the appointment
process, except for the chief justice. In accordance with Cabo Verde’s
civil law tradition, individuals become judges in the ordinary courts
by sitting for the public civil service examination which is overseen
by the Superior Council of the Judiciary (CSMJ). The CSMJ manages
the judicial system, including the ‘financial and material resources of
the courts™ and consists of nine members — a judge appointed by the
President, four citizens ‘who are not magistrates or lawyers’ elected
by the National Assembly, and ‘four judicial magistrates elected by
their peers’.>® Appointment to the ‘office of judge of the Supreme
Court of Justice shall be through a public competition open to judicial
magistrates™ and supervised by the CSMJ which has jurisdiction over
the ‘appointment, assignment, transfer, development in career and in
the discipline of human resources and of the judiciary secretariats’.>®
The CSMJ must present an annual report on the status of the judiciary
to the National Assembly, while judicial independence is provided for
in the Constitution in article 222, which states that ‘[jJudges shall form
a single body that is autonomous and independent of all other powers,

54  Art 215(5) Constitution of the Republic of Cabo Verde.
55  Art 223(1) Constitution of the Republic of Cabo Verde.
56  Art 223(5) Constitution of the Republic of Cabo Verde.
57  Art 216(3) Constitution of the Republic of Cabo Verde.
58  Art 223(2)(c) Constitution of the Republic of Cabo Verde.
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and ... shall be governed by its own statute™ and shall ‘in the exercise of
their functions ... be independent and shall owe obedience only to the
law and to their conscience’.®® While the president of the Constitutional
Court is ‘elected by his peers’, the president of the Supreme Court
of Justice is appointed from among the members of the court by the
President on recommendation from the judges of the court.®

Appointments to the apex courts in the five other cases are made
by the President of the country with the chief justice being appointed
by the President in Botswana, while in South Africa the appointment is
made after consultation with the Judicial Service Commission and the
heads of political parties represented in Parliament. In Namibia, the
chief justice is appointed by the President after consultation with the
Judicial Services Commission, while in Mauritius the President appoints
after consultation with the prime minister. Except for the senior puisne
judge in Mauritius, who the President appoints in accordance with
the advice of the chief justice, all other apex court judges in these
countries are appointed by the President on the advice of a Judicial
Service Commission or, in the case of South Africa, the President
appoints each judge from a list of three provided by the Judicial Service
Commission. Ghana in this instance is different in that the chief justice
and other Supreme Court justices are ‘appointed by the President acting
in consultation with the Council of State and with the approval of
Parliament’,%? while lower court judges are appointed by the President
on the advice of the Judicial Council. Despite the role of Parliament in
the process, the Constitution’s requirement that the Supreme Court be
made up of a minimum of nine justices in addition to the chief justice,
has allowed governments of Ghana to stack the court by simply adding
more justices. While the number of justices on the Supreme Court had
reached 13 by April 2025, in July 2025 an additional seven new justices
were sworn in, making a total of 20, although they sit in panels of five
unless the court is reviewing its own decision made by a panel of five,
in which case it sits in a panel of seven.

In all the jurisdictions judges are required to retire when they
reach a specified age, unless extended under constitutionally defined
conditions. In the case of Cabo Verde, Constitutional Court justices
serve a set nine-year non-renewable term. Judges in all six jurisdictions
may also resign or be removed for cause by the President following a
process in which committees are established to investigate and either

59  Art 222(1) Constitution of the Republic of Cabo Verde.
60  Art 222(3) Constitution of the Republic of Cabo Verde.
61 Art 216(4) Constitution of the Republic of Cabo Verde.
62  Arts 144(1) & (2) Constitution of Ghana (1992).
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directly or through the Judicial Services Commission or its equivalent,
advises the President that the judge ought to be removed. In South
Africa there is a three-step process for removal. The process begins with
a complaint to the Judicial Service Commission whose Judicial Conduct
Committee first investigates and if it finds preliminary grounds for gross
misconduct, the JSC establishes a Judicial Conduct Tribunal to address
the case. Second, if the Tribunal finds that there are sufficient grounds,
the case is referred to the National Assembly which debates the tribunals
findings and must vote by a two-thirds majority to remove. Third, if
the National Assembly votes to impeach, the President is required to
formally remove the judge from office.

4.6 Constitutional amendment procedures

The process of constitutional amendment in our six cases is complex,
differentiating in process and the threshold needed to amend different
clauses of the constitution and requiring public referenda in particular
circumstances for a valid amendment. In both the cases of Ghana and
Cabo Verde, the Constitutions include eternity clauses that may never
be amended. In the Cabo Verde Constitution, the eternity clause is
substantive in that it lists a series of substantive constitutional criteria,
such as territorial integrity, periodic suffrage for elected members of
sovereign organs and local government, independence of the courts
and political pluralism.®

The stringency of the amendment process and its impact on the
ability to amend or alter provisions of each of these constitutions
range from clauses that protect rights that may never be diminished
in the degree of protection offered, to those that simply require a two-
thirds vote of the legislature. The Cabo Verde Constitution could not
be amended for its first five years unless by a four-fifths vote of the
National Assembly, but aside from the eternity clauses it takes a simple
two-thirds majority of the National Assembly to adopt the amendment
which the President is required to enact into law. In the cases of
Botswana and Mauritius, the processes of constitutional alteration are
similarly structured, reflecting their common origins as ‘independence
constitutions’ drafted by experts in the Colonial Office in London. In the
cases of Ghana, Namibia and South Africa, the amendment provisions
establish different procedures and thresholds depending on the specific
clauses to be amended, with Namibia and Ghana including national
referenda as an aspect of the process. All five cases have heightened
protection against efforts to change the amending procedure, and in
the case of Botswana and Mauritius, heightened protection extends

63  Art 290 Constitution of the Republic of Cabo Verde.
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to the legislative clauses, including the authority of Parliament as the
democratically elected branch of government.

Significantly, the bills of rights in these different constitutions are
given different levels of protection against amendment, ranging from
a form of eternity clause which would not allow any diminishment in
the protected rights to different thresholds allowing amendment. Both
the Constitutions of Botswana and Mauritius allow for amendments
to their bills of rights — chapter II of the Constitution in both cases
— so long as the legislature passes the amendments by the correct
procedure by a vote of not less than two-thirds of all the members of
the National Assembly in the case of Botswana, and no less than three
quarters in the case of Mauritius. The South African Constitution, like
that of Botswana, allows for amendments to the Bill of Rights by a two-
thirds majority of the National Assembly but sets a higher threshold by
requiring that the amendment is also passed by six of the nine provinces
in the National Council of Provinces. The Constitution of Ghana sets an
even higher threshold by requiring that any amendment to the Bill of
Rights not only receives a two-thirds majority in the National Assembly,
but that after the amendment is proposed, it must first be submitted
to the Council of State for its advice and may only be introduced in
Parliament six months after it is published in the government gazette.
After its first reading in Parliament, the Bill must be submitted to a
national referendum and cannot proceed unless at least 40 per cent of
eligible voters participate in the referendum and at least 75 per cent of
those participating vote in favour of the amendment. Once approved
in the referendum, Parliament is required to pass the Bill and ‘the
President shall assent to it’.®* However, among the six cases, Namibia
is an exception in that it does not allow any repeal or amendment of
the Bill of Rights ‘in so far as such repeal or amendment diminishes
or detracts from the fundamental rights and freedoms contained and
defined’ in the Bill of Rights chapter, ‘and no such purported repeal or
amendment shall be valid or have any force or effect’.®® This in effect is
similar to the section of the Cabo Verde eternity clause in that the rights
protected may be amended but not in any way diminish the level of
protection they provide.

Beyond the Bill of Rights, the constitutions of five of our cases provide
for high thresholds to protect the amendment clauses themselves. While
Cabo Verde has elaborate procedures for constitutional amendment and
a substantive eternity clause that would limit any amendment process,
the Constitution contains no explicit limit on changing the amendment
clauses themselves. In the case of South Africa, a 75 per cent threshold

64  Art 290(6) Constitution of Ghana.
65  Art 131 Constitution of Namibia.
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of the National Assembly and six of the nine provinces in the National
Council of Provinces for any amendment to the Founding Provisions
in chapter 1 of the Constitution. While achieving such high levels
of political consensus, whether two-thirds or three-quarters makes
amending the protected provisions highly unlikely, procedurally, the
referenda requirements often add an additional level of difficulty for
any attempt to amend a constitution. While Ghana is now undertaking
its second major review of the Constitution through the establishment
of a Constitutional Review Commission, the requirement that each
amendment of an entrenched clause — which includes all sections of the
Constitution pertaining to the executive, among others — must achieve
a 75 per cent vote in a national referendum in which at least 40 per
cent of eligible voters participate, means that it is extremely difficult to
achieve any significant constitutional change. Outside of the entrenched
clauses, however, amendments only require a two-thirds majority of the
National Assembly.

5 Explaining constitutional endurance in Africa

Given the remarkable mix of similarities and differences across the six
cases, how can we begin to account for the constitutional endurance
of these African democracies? The six cases range from medium-
sized countries, such as Ghana and South Africa, with populations
of approximately 36 and 65 million respectively, with Namibia and
Botswana in the middle, having just over 3 and 2% million people
each, to the small island states of Mauritius and Cabo Verde with under
1%~ million and half a million respectively. Among the six cases, levels
of inequality also vary significantly. While Botswana and Mauritius
moderated their levels of inequality through social democratic policies,
providing social services such as education and health in the years
after independence, South Africa and Namibia remain among the
most unequal countries in the world. Today Mauritius has the lowest
Gini coefficient and is the most equal country among the six cases,
with Botswana having grown increasingly unequal as its economy,
dependent on the market for gem diamonds, has been undermined by
the emergence of high-quality synthetic diamonds. Ghana and Cabo
Verde, by comparison, have high levels of poverty but inequality is
not as extreme as in the Southern African cases, although the regional
disparities in Ghana are quite stark.

Given the different political and constitutional histories, there is one
important commonality among all six cases — the fact that the political
parties that came to power under the newly adopted constitutions were
re-elected multiple times before there was a transfer of political power
under each of these constitutional orders. In the case of Botswana,
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the Botswana Democratic Party, led by Sir Seretse Khama, led the
independence movement and remained the dominant party for the first
30 years. In Mauritius, the Mauritian Labour Party won its first election
in 1947 and remained in power through independence until there
finally was a transfer of power to the opposition Mouvement Militant
Mauricien in 1982. In Ghana, Flight-Lieutenant Jerry Rawlings, leader
of one failed and two successful coups d’état, returned the country to
civilian rule in 1992 after founding the National Democratic Congress
(NDC). While the NDC only dominated the first two democratic
elections under the 1992 Constitution, it has remained one of the two
dominant parties, and while it lost to the National People’s Party in
2000 and 2004, it returned to power from 2008 to 2016 and again
now in the 2024 election. Namibia and South Africa have both been
led by their respective liberation movement parties since the adoption
of their Constitutions. SWAPO has won every election in Namibia since
1990, while in South Africa, the ANC has remained in power since 1994
although its support in the 2024 election fell to 40,1 per cent, forcing it
to enter into a coalition government with the former opposition party
to continue to govern. While in Cabo Verde the opposition party that
came to power with the end of one-party rule governed for the first
ten years under the new Constitution, the former liberation movement,
the PAICV, returned to power in 2001. However, the two main parties
have been repeatedly forced into a relationship of ‘cohabitation’ since
2011 with one party dominating the legislature and the other winning
the presidency. A unique aspect of the Cabo Verde case is its special
relationship with the European Union (EU), which requires continued
adherence to constitutional democracy for the country to continue to
maintain this economically valuable partnership.

Contrary to the literature on dominant-party democracies which
tends to view the power of dominant political parties as a potential threat
to democracy,® it seems that the building of a stable and democratic
constitutional order in these post-colonial contexts may in fact be initially
facilitated by the political cohesion represented by dominant parties, at
least for the first decade under a new democratic constitution. Thus, a
striking similarity between the six cases of constitutional democracies
in sub-Saharan Africa is that their new constitutions were all adopted
and built under the authority of dominant parties for at least two or

66 See TG Daly ‘Preventing ANC capture of South African democracy: A missed
opportunity for other ‘constitutional courts’?’” paper presented at the International
Society of Public Law Annual Conference, Copenhagen, 5-7 June 2017 (panel:
‘Courts, constitutions and democratic hedging’); S Choudhry “He had a mandate”:
The South African Constitutional Court and the African National Congress in a
dominant party democracy’ (2009) 2 Constitutional Court Review 1.
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more election cycles. While two of the cases in this study, Namibia
and South Africa, have yet to see the transfer of power from the party
of liberation to an opposition party, the other four cases, Botswana,
Cabo Verde, Ghana and Mauritius, have all seen democratic transfers of
power. Finally, there is no indication that constitutional democracy in
either Namibia or South Africa faces any greater threat today than do
constitutional democracies elsewhere in the world.

6 Conclusion

Those who argue that dominant political parties are a threat to
democracy tend to emphasise the peaceful transfer of power between
parties as an essential element of a democratic order.” In contrast
to those perspectives, this study raises the possibility that political
stability during a period of constitution building in the wake of a new
democratic constitution being adopted might be more significant for
the future of constitutional democracy. This conclusion corresponds
to the arguments of authors who have pointed to the significance of
dominant parties having a commitment to democratic principles.®® The
significance of a longer period of institution building under a dominant
party might be that by the time corruption and other corrosive
tendencies begin to emerge, the institutions and political culture of
constitutional democracy may, barring their violent overthrow, have
developed sufficient resilience to withstand processes of autocratisation.
At the very least, commitment to the constitution may create space for
resistance — within the dominant party, among opposition parties, and
across civil society — to counter constitutional and democratic erosion.

The space for democratic resistance in each of the constitutional
orders considered in this comparison was enhanced, to different
degrees, by the constitutional recognition and creation of independent
constitutional bodies to ensure fair elections and accountability as well
as the sustaining of an independent judiciary.®® The ‘fourth branch’
institutions, which gained popularity in the post-Cold War wave of
constitution making, became part of the constitutional script that
these dominant political parties adopted, thus widening the space for
democratic consolidation. In conclusion, we may note that the space
political stability provides for the building of democratic institutions,
including a period of sustained constitution building, may be more

67 See H Giliomee & C Simkins (eds) The awkward embrace: One party domination and
democracy (1999).

68  H Brooks ‘The dominant-party system: Challenges for South Africa’s second decade
of democracy’ (2004) 3 Journal of African Elections 128.

69  See J Fowkes Building the constitution: The practice of constitutional interpretation in
post-apartheid South Africa (2016).
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important than political competition in these emerging democracies
and might provide some explanation for the remarkable endurance of
their democratic constitutions.
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