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Abstract: Article 43 of the Constitution of Kenya (2010) guarantees the 
right to the highest attainable standard of health, including reproductive 
health care, and affirms related rights such as life, human dignity, equality 
and non-discrimination. Despite these protections, Kenya continues to record 
a high maternal mortality ratio of 530 deaths per 100  000 live births in 
2020, significantly exceeding the global average of 223. This gap between 
constitutional commitments and actual outcomes reflects entrenched structural 
and systemic barriers that impede the realisation of women’s sexual and 
reproductive health and rights. Kenya’s constitutional framework operates 
alongside binding obligations under international and regional human rights 
instruments, including the Convention on the Elimination of All Forms of 
Discrimination Against Women; the International Covenant on Civil and Political 
Rights, the International Covenant on Economic, Social and Cultural Rights; 
the Convention on the Rights of People with Disabilities; the Convention on the 
Rights of the Child; the African Charter on Human and Peoples’ Rights; and the 
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of 
Women in Africa; all of which require states to take effective measures to reduce 
preventable maternal mortality. This chapter examines the extent to which 
Kenya has fulfilled its constitutional obligations to address maternal mortality 
as a human rights imperative. Drawing on a substantive equality framework 
and feminist constitutional analysis, the chapter argues that reducing maternal  
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mortality necessitates transformative state action aimed at dismantling 
structural inequalities that disproportionately expose women, particularly those 
who are marginalised, to risks during pregnancy and childbirth. It concludes by 
identifying critical implementation gaps and proposes targeted reforms required 
to align Kenya’s reproductive health landscape with its domestic, regional and 
international human rights obligations.
Key words: maternal health; morbidity; Kenya; mortality; Sustainable 
Development Goals

1	 Introduction

The deaths and complications (or injuries) experienced by women of 
reproductive age, which includes adolescent girls, during pregnancy, 
childbirth and after childbirth, are to a great extent preventable, but they 
continue to occur at disturbing rates.1 These deaths continue to place a 
toll on women, and especially women from poor backgrounds, in many 
countries globally.2 Although women of reproductive age globally can 
be victims of maternal deaths, women from developing continents, such 
as Asia and Africa, account for a high percentage of maternal deaths and 
injuries.3 According to the World Health Organisation (WHO), 99 per 
cent of maternal deaths occur in poor regions such as Asia and Africa.4 
Therefore, pregnancy becomes a risky venture for women in developing 
countries, especially in Africa.5 Kenya is regarded as one of the African 
countries with high maternal mortality and morbidity ratios.6 Women 
and adolescent girls who are victims of maternal morbidity experience 
conditions such as obstetric fistula and mental health complications.7 
Although initiatives such as the Safe Motherhood Initiative have been 
put in place since 1987, to date there has been little or no progress made 
in preventing maternal deaths and injuries in Kenya.8 These maternal 

1	 UN Office of the High Commissioner for Human Rights ‘Human rights-based 
approach to maternal health’, https://www.ohchr.org/en/women/human-rights-
based-approach-maternal-health (accessed 8 October 2024).

2	 As above.
3	 E Durojaye ‘The Human Rights Council’s Resolution on Maternal Mortality: Better 

late than never’ (2010) 10 African Human Rights Law Journal 294.
4	 WHO ‘Maternal health’, https://www.afro.who.int/health-topics/maternal-health 

(accessed 8 January 2026).
5	 As above.
6	 KG  Epuu ‘Determinants of maternal morbidity and mortality Turkana district – 

Kenya’ Master’s dissertation, Universiteit of Amsterdam, 2010 iv.
7	 UNFPA ‘Maternal health and HIV’, https://kenya.unfpa.org/en/topics/maternal-

health-and-hiv#:~:text=The%20maternal%20mortality%20ratio%2C%20
the,to%20pregnancy%20and%20childbirth%20complications. (accessed 6 October 
2024).

8	 Durojaye (n 3) 295.
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deaths and complications are largely attributed to poor quality of care 
and discrimination.9 

Although the reduction of maternal mortality and morbidity ranks 
among the central international development goals, maternal mortality 
and morbidity persist, especially in countries such as Kenya.10 One of 
the key areas of research by Fombad is constitutionalism. This means 
that all actions by the state or by individuals must comply with the 
provisions of the Constitution.11 In essence, the Constitution must be 
the benchmark for measuring the acts or omission of the states or 
individuals.12 This idea resonates with the arguments canvassed in 
this chapter – that the failure to address maternal deaths constitutes 
violations of women’s rights guaranteed in the Constitution of Kenya 
and other human rights instruments. 

There is evidence that preventable maternal deaths and 
complications violate several rights, such as the right to health, equality 
and non-discrimination, life, human dignity, among others.13 These 
rights find protection in many human rights instruments to which Kenya 
is a party, such as the International Covenant on Civil and Political 
Rights (ICCPR); the International Covenant on Economic, Social and 
Cultural Rights (ICESCR); the Convention on the Elimination of All 
Forms of Discrimination Against Women (CEDAW); the Convention on 
the Rights of People with Disabilities (CRPD);14 the Convention on the 
Rights of the Child (CRC); the African Charter on Human and Peoples’ 
Rights (African Charter); the Protocol to the African Charter on Human 
and Peoples’ Rights on the Rights of Women in Africa (African Women’s 
Protocol); and the African Charter on the Rights and Welfare of the 
Child (African Children’s Charter). 

To show commitment to its human rights obligations, the Kenyan 
Constitution, which is the highest law of Kenya, protects the human 
rights that might be violated by preventable maternal mortality and 
morbidity. Due to the power of constitutions, the Constitution of Kenya 
can be used as a tool for change and accountability in preventing and 
reducing maternal mortality and morbidity. 

Against this backdrop, this chapter explores the notion of 
constitutionalism and its relevance for maternal mortality in Kenya. 
Drawing from the works of Fombad on constitutionalism, the chapter 

9	 UNFPA (n 7).
10	 As above.
11	 CM Fombad ‘Constitutional reforms and constitutionalism in Africa: Reflections on 

some current challenges and future prospects’ (2011) 59 Buffalo Law Review 1010.
12	 As above.
13	 United Nations General Assembly Human Rights Council 60 session 8 October 2025 

A/HRC/60/L.20/Rev.1 2.
14	 Convention on the Rights of Persons with Disabilities (CRPD), GA Res. A/

RES/61/106, UN GAOR, 61st session UN Doc. A/61/6111 art 10.
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discusses the obligations of the Kenyan government as entrenched in the 
Constitution and other human rights instruments to address maternal 
mortality and morbidity as a human rights imperative. Relying on a 
substantive equality approach and feminist analysis of the Constitution, 
this chapter argues that it is important for the Kenyan government to 
put in place necessary measures with the aim of addressing maternal 
mortality and morbidity rates in the country. The substantive equality 
approach requires the Kenyan government to take specific and remedial 
measures that will address structural inequalities that often predispose 
women to death and complications during pregnancy and childbirth.15 
The substantive equality approach also requires the Kenyan government 
to pay attention to the social, cultural and other contexts that contribute 
to high maternal and morbidity rates for women.16

This chapter is divided into nine parts, with this introduction 
being the first. Second, the chapter unpacks the analytical framework 
underpinning it. In the third part, the chapter unpacks the methodology 
used. Fourth, the chapter conceptualises maternal mortality and 
morbidity. The chapter discusses the nexus between constitutionalism 
and maternal mortality in the fifth part. In the sixth part, an analysis of 
the provisions of different human rights that are violated by maternal 
deaths and injuries is made by looking at international, regional and 
national human rights standards. A discussion of Kenya’s obligations 
in preventing maternal mortality and morbidity is made in the seventh 
part. In part 8, the chapter provides recommendations and, lastly, it 
draws conclusions from the discussions made. 

2	 Analytical framework

This chapter uses an analytical framework that combines 
constitutionalism, substantive equality and feminist constitutional 
analysis to examine Kenya’s obligations in reducing maternal mortality 
and morbidity. Drawing on Fombad’s notion of constitutionalism, which 
emphasises constitutional supremacy, enforceable rights, accountability 
and the state’s duty to remedy historical injustice,17 the chapter assesses 
maternal mortality as a constitutional failure rather than a healthcare 
system lapse. The framework adopts a substantive equality approach, 
noting that equal treatment perpetuates inequality and that states 
must implement corrective and redistributive policies to address 

15	 C Burbano-Herrera ‘It is time to take maternal mortality in Kenya seriously’, https://
www.humanrightsincontext.be/post/it-is-time-to-take-maternal-mortality-in-
kenya-seriously-by-prof-clara-burbano-herrera (accessed 6 December 2025).

16	 As above.
17	 Fombad (n 11) 1010-1020. 
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systematic gender disadvantage.18 A feminist constitutional lens reveals 
how patriarchal norms, limiting reproductive health regulations, 
and institutional biases influence women’s increased susceptibility to 
preventable maternal death.19 

The analysis uses international and regional human rights standards, 
including the availability, accessibility, acceptability and quality 
(AAAQ) framework articulated by the Committee on Economic, Social 
and Cultural Rights (ESCR Committee),20 to interpret constitutional 
guarantees such as the right to health,21 life,22 dignity23 and equality24 
in light of article 2(6),25 which domesticates ratified treaties. The state’s 
obligations to respect, protect and fulfil reproductive health and rights26 
give an additional criterion for evaluating Kenya’s compliance. This 
analytical framework thus guides this chapter’s argument that, consistent 
with Fombad’s broader vision of transformative constitutionalism 
aimed at dismantling structural inequality and enabling social justice,27 
maternal mortality in Kenya must be understood as a violation of 
constitutional and international human rights obligations arising from 
systemic discrimination, inadequate health systems and gendered 
socio-economic barriers.28 

3	 Methodology

This research identifies the problem of high maternal mortality and 
morbidity among women in Kenya. It employs a desktop research 
methodology, which examines and analyses the international and 
regional human rights instruments, domestic laws, policies, programmes 
and other frameworks in place to protect women form maternal 
mortality and morbidity. Furthermore, information from sources, such 
as textbooks, book chapters, journal articles, reports of treaty bodies 
at regional and international levels, country reports, internet sources, 

18	 E Kibet & CM Fombad ‘Transformative constitutionalism and the adjudication of 
constitutional rights in Africa’ (2017) 17 African Human Rights Law Journal 345-
347.

19	 KE Klare ‘Legal culture and transformative constitutionalism’ (1998) 14 South 
African Journal on Human Rights 150-152.

20	 ESCR Committee General Comment 14: The Right to the Highest Attainable 
Standard of Health (art 12) 11 August 2000 E/C.12/2000/4) paras 12-17.

21	 Art 43 Constitution of Kenya, 2010.
22	 Art 26 Constitution of Kenya, 2010.
23	 Art 28 Constitution of Kenya, 2010.
24	 Art 27 Constitution of Kenya, 2010.
25	 Art 2(6) Constitution of Kenya, 2010.
26	 General Comment 14 (n 20) paras 6-9.
27	 CM Fombad ‘The challenges of constitutionalism in Africa and the need for 

developmental constitutionalism’ (2013) 17 University of Botswana Law Journal 
8-13.

28	 Kibet & Fombad (n 18) 2.
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reports of government ministries and departments, non-governmental 
organisations (NGOs), civil society organisations (CSOs) and newspaper 
articles dealing with the subject in question, were used. The authors 
believe that the methodology employed in this chapter did justice to 
this research. 

4	 Conceptualising maternal mortality and 
morbidity

Maternal mortality refers to deaths that occur as a result of complications 
from pregnancy or childbirth.29 According to the WHO, these deaths can 
be divided into direct and indirect obstetric causes.30 Deaths from direct 
obstetric causes are a result of obstetric complications during pregnancy, 
labour or within 42 days of delivery.31 On the other hand, deaths from 
indirect obstetric causes result from an underlying disease or a disease 
that developed during pregnancy and was not a result of direct obstetric 
causes, but was intensified by physiologic effects of pregnancy.32 A study 
by the WHO established some of the major causes of maternal mortality 
to include haemorrhage, infections, labour and delivery complications, 
unsafe abortion, blood pressure disorders of pregnancy and chronic 
medical conditions, such as diabetes.33 It has been noted that the 
complications from which women die during and following pregnancy, 
as well as childbirth, are mostly preventable and treatable.34 In Kenya, 
the leading causes of maternal mortality, which are comparable to 
other African countries, include post-partum haemorrhage, sepsis or 
infections, including HIV, hypertensive disease, obstructed labour, 
anaemia and unsafe abortions.35 The high number of maternal deaths 
in some areas of the world is a sign of the inequalities that exist in 
relation to access to quality healthcare services and highlights the gap 

29	 UNICEF ‘Maternal mortality’, https://data.unicef.org/topic/maternal-health/
maternal-mortality/#:~:text=Maternal%20mortality%20refers%20to%20
deaths%20due%20to%20complications%20from%20pregnancy%20or%20
childbirth (accessed 12 October 2024).

30	 MV Senat and others ‘How does multiple pregnancy affect maternal mortality and 
morbidity?’ 1998, https://journals.lww.com/clinicalobgyn/fulltext/1998/03000/
how_does_mult iple_pregnancy_affect_maternal .13.aspx?casa_token 
=dTfhic6sajMAAAAA:rf_kMyWSgex0z-142y31Xklku2CmebIqUAjM-voVnYOLtxG
XkLSCQf5rlkoijv399yCT3fUEekNRSozGGrWpYVTkZg (accessed 7 October 2024).

31	 As above.
32	 As above.
33	 As above. According to the WHO, the main causes of maternal deaths include severe 

bleeding (25%); infections (15%); eclampsia (12%); obstructed labour (8%); 
unsafe abortion (13%); and other direct (8%) and indirect (20%) causes.

34	 WHO ‘Maternal health’ April 2024, https://www.who.int/news-room/fact-sheets/
detail/maternal-mortality/?gad_source=1&gclid=Cj0KCQjwjY64BhCaARIsAIfc7
YZ-UL_rN5bjLY9Xsuo_oN8xGvUtqRnHeTbbz7lnk_sKExMs0AkJ53gaAjRAEALw_
wcB (accessed 7 October 2024).

35	 JW Kagia ‘Maternal mortality causality: A Kenyan experience’ (2011) 78 The Linacre 
Quarterly 213.
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between the rich and the poor.36 Maternal mortality is influenced by 
some factors, such as whether a country is affected by war, the state 
of its economy, its healthcare system and travel infrastructure, as well 
as female access to education.37 African women experience maternal 
deaths at an alarming rate compared to women from other regions. For 
instance, it is estimated that in Africa, the maternal mortality ratio is 
640 per 100 000 live births and an average of 6,4 children per woman, 
and the average lifetime risk for a woman is 1 in 21. On the other hand, 
the lifetime chance of a maternal death in North America is 1 in 6 366.38

Maternal morbidity  refers to any short or long-term health 
challenges that emanate from being pregnant and giving birth.39 Some 
of the health conditions may start at the beginning of pregnancy 
and last for a short period, while some only emerge years after a 
pregnancy and continue throughout a woman’s life.40 Some common 
examples of maternal morbidity include high blood pressure, diabetes, 
cardiovascular problems, haemorrhage, blood clots, infections, 
especially from caesarean section, anaemia, depression and anxiety.41 

5	 Nexus between constitutionalism and maternal 
mortality

According to Kibet and Fombad, one of the important functions of 
constitutions is striking a balance between anarchy, on one hand, and 
tyranny, on the other.42 It has further been argued that the primary 
function of constitutions is to balance power so that government is 
neither ineffective nor tyrannical.43 Constitutions are known for creating 
state institutions, allocating to them powers and, more importantly, 
defining the limits of their powers. 44 According to Fombad:45 

Broadly speaking, constitutionalism encompasses a number of elements 
such as the protection of fundamental rights and freedoms; the concept 

36	 As above.
37	 Science Direct ‘Maternal mortality’ 2018, https://www.sciencedirect.com/topics/

medicine-and-dentistry/maternal-mortality (accessed 7 October 2024).
38	 National Library of Medicine ‘Obstetric morbidity and mortality’, https://www.ncbi.

nlm.nih.gov/books/NBK232557/#:~:text=WHO%20(1991b)%20estimates%20
that%2C,children%20and%20many%20more%20pregnancies. (accessed 8 October 
2024).

39	 NIH ‘Maternal mortality and morbidity,’ https://www.nichd.nih.gov/health/topics/
maternal-morbidity-mortality (accessed 7 October 2024).

40	 As above.
41	 As above.
42	 Kibet & Fombad (n 18) 340-366.
43	 B Nwabueze ‘Constitutional democracy in Africa’ (2003) 50 Journal of African Law 

36-45.
44	 As above.
45	 CM Fombad ‘Challenges to constitutionalism and constitutional rights in Africa and 

the enabling role of political parties: Lessons and perspectives from Southern Africa’ 
(2007) 55 American Journal of Comparative Law 36-38.
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of separation of powers; independence of the judiciary; review of laws for 
constitutionality; and regulation of amendments to the constitution.

This statement resonates with the notion that maternal mortality 
constitutes violations of human rights guaranteed in international, 
regional and national documents. More importantly, it is a constitutional 
rights issue as it tests the ability of the state to address avoidable 
deaths. Fombad has consistently argued in his scholarship that the acts 
or omissions of the state in relation to human rights must be evaluated 
by the provisions of the constitution.46 Given that maternal death is 
avoidable in most cases, it is imperative on the state to ensure that 
women do not die needlessly, as this will result in the violation of the 
rights to life, health, dignity and non-discrimination, usually guaranteed 
in national constitutions. In the context of Kenya, the high maternal 
mortality rate provides a solid ground to argue that the government 
has not lived up to its constitutional duties to safeguard the rights of 
women. 

Fombad and others have clamoured for a transformative agenda 
for a constitution.47 By this, they mean that a constitution should 
seek to correct the injustices of the past by advocating that those who 
were originally disadvantaged are provided succour through levelling 
the playing field. In essence, a transformative constitution aims at 
addressing gender inequality and its attendant consequences in order 
to ensure an egalitarian society. Thus, the constitution should address 
the cases of high maternal mortality in Kenya. This requires the state to 
address the root causes of gender inequality, which often fuels maternal 
mortality. It should be noted that by virtue of section 2(6) of the Kenyan 
Constitution, international treaties ratified by Kenya will become part 
of Kenya’s law.48 The courts have given credence to this in a number of 
decisions.49

Fombad and others have argued that African constitutions must be 
crafted to effect a decisive break from an authoritarian, discriminatory 
and unequal past by embracing a proactive social justice mandate.50 
This means that a constitution should attempt to redress past injustices 
by ensuring that historically marginalised groups, such as women, 
receive affirmative support through measures that level the playing 

46	 As above. 
47	 See Kibet & Fombad (n 18) 346; see also Klare (n 19) 150.
48	 For a detailed analysis of this, see N Orago ‘The 2010 Kenyan Constitution and 

the hierarchical place of international law in the Kenyan domestic legal system:  
A comparative perspective’ (2013) 13 African Human Rights Law Journal 415.

49	 See, eg, Beatrice Wanjiku & Another v The Attorney-General High Court of Kenya 
at Nairobi, Petition 190 of 2011 para 15, see also David Ndungo Maina v Zipporah 
Wambui Mathara Bankruptcy Cause 19 of 2010, http://kenyalaw.org/Downloads_
FreeCases/77605.pdf (accessed 18 January 2025).

50	 Kibet & Fombad (n 18) 341-343.
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field.51 In summary, a transformative constitution seeks to address 
gender inequality and its effects in order to create a democratic 
society.52 Thus, the Constitution should address Kenya’s high maternal 
mortality rates, acknowledging these as symptoms of entrenched 
gender inequality and structural exclusion.53 This requires the state to 
address the core causes of gender inequality, such as socio-economic 
challenges, discriminatory norms and limited access to reproductive 
health services, which frequently contribute to preventable maternal 
death.54 It should be highlighted that, under article 2(6) of the Kenyan 
Constitution, international treaties approved by Kenya become law, 
which strengthens this transformative agenda by embracing global and 
regional women’s rights standards.55 In a number of instances, courts 
have confirmed that international human rights norms must guide 
constitutional interpretation in areas such as women’s health, equality 
and non-discrimination.56 

6	 Human rights implications of maternal 
mortality 

Maternal mortality is not merely the death of a woman during childbirth, 
but rather a matter of social injustice. The reasons why women die 
during pregnancy and childbirth are well known and could be avoided. 
As highlighted in the previous parts, maternal mortality and morbidity 
constitute violations of many human rights. The following discussion 
borders on the rights implicated by maternal deaths and injuries.

6.1	 Right to health

The right to health is guaranteed in article 43 of the Kenyan Constitution. 
It provides that everyone shall have the right to health care services, 
including reproductive health. The case of Millicent Awuor (Maimuna) 
& Margaret Anyoso Oliele v Attorney General & Others (Millicent)57 
concerned two women who were unlawfully detained and severely 
mistreated at Pumwani Maternity Hospital after having been unable 
to pay maternity fees. While Margaret Oliele was detained twice, 
mistreated and experienced severe medical negligence, including 
having surgical scissors left inside her following a caesarean section 
and subsequently developing a ruptured bladder as a result of neglect, 

51	 As above.
52	 As above.
53	 As above.
54	 Fombad (n 11) 1030-1033.
55	 Fombad (n 27) 12-13. 
56	 Kibet & Fombad (n 18) 358-360.
57	 Constitutional Petition 562 of 2012, High Court of Kenya.
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Millicent Awuor spent 20 days in cramped, unsanitary conditions 
without post-partum care. The High Court of Kenya ruled that their 
detention and mistreatment were unconstitutional, violating their rights 
to liberty, dignity, health, equality and freedom from cruel, inhuman 
and degrading treatment. The Ministry of Health was ordered to stop 
these practices in public maternity facilities and provide compensation 
to the petitioners. The Court affirmed that the state has a duty to ensure 
access to quality healthcare services that are respectful of the rights of 
pregnant women. The Court also noted that as part of the enjoyment of 
the right to health, states are to ensure access to life-saving medication 
without any hindrances.58 In JOO (also known as JM) v Attorney General 
& 6 Others (JM),59 JM sought maternal healthcare services at Bungoma 
District Hospital – now Bungoma County Referral Hospital – which was 
required under the 2013 Presidential Directive to provide free maternal 
health care. Despite this duty, she was told to pay for the drug needed 
to induce labour and, when her labour pains worsened, she was told 
to walk to the delivery room by herself. She fainted and gave birth 
while unconscious. When she regained consciousness, staff mistreated 
her verbally and physically. Another patient secretly recorded the 
event, which was then shown on national television, exposing the cruel 
treatment. JM filed a lawsuit against the Bungoma county and national 
authorities, claiming that Kenya’s obligations under the African Charter, 
ICESCR, CEDAW and other international human rights instruments, as 
well as her constitutional rights, were violated by the mistreatment, 
denial of proper maternal care and violation of her dignity. The Court 
noted that the Kenyan Constitution protects the right to ‘the highest 
attainable standard of health’, including maternal health.60

Other international and regional human rights instruments that 
Kenya has ratified also recognise the right to health. For instance, 
article 12 of CEDAW recognises the right to health of all women. 
However, the most comprehensive provision of the right to health is 
found in article 12 of ICESCR. In its General Comment 14, the ESCR 
Committee, responsible for the implementation of ICESCR, has clarified 
the scope and content of the right to health. The Committee notes 
that the right to health entails freedoms and entitlements. The former 
implies that no medical treatment or experimentation can take place 
without the consent of an individual. On the other hand, entitlements 
include ‘the right to a system of health protection’, which facilitates the 
highest attainable level of health.61 This entitlement is recognised as a 

58	 See PAO v Attorney General of April 2012 (PAO). 
59	 [2018] eKLR.
60	 As above.
61	 As above.
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crucial component of a life with dignity.62 It includes the entitlement to 
‘unhindered access to a whole range of health facilities, goods, services 
and information, which ensure all people full enjoyment of the right to 
sexual and reproductive health’.63 The realisation of this right requires 
ensuring the enjoyment of ‘facilities, goods, services and conditions’ 
necessary to attain the highest standard of health.64 This encompasses 
access to safe motherhood. 

The Committee has further explained that fulfilling the right 
to health requires that governments guarantee to all, availability, 
accessibility, acceptability and quality services.65 Availability means 
providing public health facilities, trained medical personnel, goods, 
services and programmes in sufficient quantity.66 The ECSR Committee 
has interpreted availability broadly to require the adequate provision 
of ‘underlying determinants of health’67 that affect women’s health, 
such as sexual and reproductive health information, clean water, 
literacy, nutrition, gender equality and participation in health-related 
decision making.68 These underlying determinants of health directly 
affect women’s ability to survive pregnancy and childbirth,69 as well 
as the well-being of vulnerable groups such as women living with 
HIV, those with disabilities, and those of a low socio-economic status. 
Availability encompasses access to trained medical personnel and 
skilled providers who are trained to perform the full range of maternal 
healthcare services.70 Availability also includes adequate provision of 
essential drugs as defined by the WHO,71 including misoprostol for 
the management of miscarriage and incomplete abortion, and the 
prevention of post-partum hemorrhage.72 

Accessibility includes four dimensions, namely, (i) non-
discrimination in services, particularly to the most marginalised sections 
of the population; (ii) physical accessibility of healthcare services and 
the underlying determinants of health; (iii) economic accessibility 
(affordability) of healthcare facilities, goods and services, including 

62	 JM (n 59) para 1.
63	 ESCR Committee General Comment 22 on the right to sexual and reproductive 

health, E/C.12/GC/22 para 5.
64	 General Comment 22 para 9.
65	 General Comment 22 para 12; P Hunt & J Bueno se Mesquita ‘Reducing maternal 

mortality: The contribution of the right to the highest attainable standard of health’ 
Human Rights Centre, University of Essex 6.

66	 Genenal Comment 22 (n 63) para 12(a).
67	 P Hunt Report of the Special Rapporteur on the Right to of Everyone to the 

Enjoyment of the Highest Attainable Standard of Physical and Mental Health UN 
General Assembly 61st session UN Doc. A/61/338 para 14. 

68	 General Comment 14 (n 20) paras 3-4, 11, 12(a).
69	 General Comment 14 para 18.
70	 Genenal Comment 22 (n 63) para 13.
71	 As above.
72	 As above.
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underlying determinants of health for all; and (iv) information 
accessibility, which includes the right to receive information relating to 
health.73 Additionally, accessibility entails timely provision of healthcare 
services and information.74 Ensuring accessibility requires that states 
take measures to address discriminatory laws, policies, practices and 
gender inequalities that prevent women from seeking good quality 
services.75 Fulfilling the element of accessibility requires ensuring 
women’s access to reproductive health services without discrimination. 

Acceptability requires that healthcare services must be ethical and 
culturally suitable to a patient’s needs. In the case of maternal healthcare 
services, such services must be culturally and ethically suitable to 
women’s needs. According to the CEDAW Committee, ‘[a]cceptable 
services are those that are delivered in a way that ensures that a woman 
gives her fully informed consent, respects her dignity, guarantees her 
confidentiality and is sensitive to her needs and perspectives’.76 As 
such, states have an obligation to provide tailored facilities, goods, 
information and services to specific groups.77 For example, states must 
ensure the availability of female healthcare providers where their 
absence may deter women from seeking health care.78 

The Committee further explains that quality health care means that 
‘[h]ealth facilities, goods and services must also be scientifically and 
medically appropriate and of good quality’.79 States must provide ‘skilled 
medical personnel, scientifically approved and unexpired drugs and 
hospital equipment, safe and potable water, and adequate sanitation’.80 

The CEDAW Committee has emphasised that women should be 
free from discrimination when accessing health care and information, 
especially regarding pregnancy-related services. It is considered 
discriminatory when states lack adequate healthcare services to 
prevent and treat illnesses specific to women. In Alyne da Silva Pimentel 
Teixeira (deceased) v Brazil (Alyne),81 the Committee found the Brazilian 
government in violation of its obligation to ensure the right to health 
by failing to prevent the death of an Afro-Brazilian woman at a public 
health centre. The Committee determined that Alyne’s poor treatment, 

73	 General Comment 22 (n 63) para 12(b).
74	 General Comment 14 (n 20) para 16.
75	 Hunt (n 67) para 17(c).
76	 CEDAW Committee General Recommendation 24, contained in Document A/54/38/

Rev.1, ch I para 22. 
77	 General Comment 14 (n 20) para 20.
78	 See, eg, CEDAW Committee Concluding Observations: Nepal para 32(a) UN Doc. 

CEDAW/C/NPL/CO/4-5 (2011).
79	 General Comment 14 (n 20) para 12(d). 
80	 As above.
81	 Comm 17/2008, UN Doc. CEDAW/C/49/D/17/2008 (2011).
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which ultimately led to her death, constituted a violation of the right to 
health and maternal care services.82

At the regional level, the right to health is adequately guaranteed 
in article 16 of the African Charter, article 14 of the African Children’s 
Charter and article 14 of the African Women’s Protocol. This right 
requires states to undertake ‘the necessary measures to protect the health 
of their people’.83 It also mandates states to ensure that this includes 
access to medical attention during sickness.84 The African Commission 
on Human and Peoples’ Rights (African Commission) has explained 
that access to sexual and reproductive healthcare services constitutes 
an integral part of the right to health.85 It has further called on African 
governments to ensure the provision of adequate healthcare services for 
all women, particularly poor women and women living in rural areas. 
Also, the African Commission has called on states to adopt a rights-
based approach to maternal health care, including the provision of well-
trained staff, and the employment and retention of skilled healthcare 
personnel.86 In its Principles and Guidelines for the Realisation of 
Economic, Social and Cultural Rights in the African Charter, the African 
Commission noted that healthcare services, including maternal health 
care, must be available, accessible, acceptable and of good quality. 87

In General Comment 1 on articles 14(1)(d) and (e) of the African 
Women’s Protocol and General Comment 2 on articles 14(1)(a), (b), 
(c) and (f) and articles 14(2)(a) and (c) of the African Women’s 
Protocol, the African Commission highlighted that states must ensure 
access to sexual and reproductive healthcare services to women, 
especially disadvantaged women.88 The Commission further urged 
states to commit adequate resources towards the realisation of the 
healthcare needs of women.89 It also explained that states must ensure 

82	 As above.
83	 Art 16 African Charter on Human and Peoples’ Rights (African Charter) (1982) OAU 

Doc. CAB/LEG/67/3 rev.5, 21 ILM 58.
84	 As above. 
85	 See Resolution on Reproductive Health of Women reproduced in E  Durojaye & 

G Mirugi-Mukundi Compendium of documents and cases on the right to health under 
the African human rights system (2013).

86	 As above.
87	 African Commission on Human and Peoples’ Rights ‘The principles and 

guidelines on the interpretation of economic, social and cultural rights in the 
African Charter on Human and Peoples’ Rights’, https://caselaw.ihrda.org/
entity/9cyouw9l8ld38lkx1qr2xd2t9 (accessed 20 December 2025).

88	 General Comment 1 on arts 14(1)(d) and (e) of the Protocol to the African Charter 
on Human and Peoples’ Rights on the Rights of Women in Africa adopted by the 
African Commission on Human and Peoples’ Rights during its 52nd ordinary session 
in November 2012; General Comment 2 on arts 14(1)(a), (b), (c) and (f) and art 
14(2)(a) and (c) of the Protocol to the African Charter on Human and Peoples’ 
Rights on the Rights of Women in Africa adopted by the African Commission on 
Human and Peoples’ Rights during its 54th ordinary session in November 2014.

89	 General Comment 2 (n 88). 
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availability, financial and geographical accessibility to quality sexual 
and reproductive healthcare services.90 

In some of its decisions, the African Commission has explained 
the nature of obligations imposed by article 16. For example, in 
Purohit & Another v The Gambia (Purohit)91 the African Commission 
addressed discriminatory practices against persons who are mentally 
incapacitated by affirming that articles 2 and 3 of the African Charter 
constitute fundamental principles that are not subject to derogation. 
The African Commission explained that the enjoyment of the right to 
health is crucial for the existence of an individual and intersects with 
other human rights. The Commission further noted that the right to 
health includes ‘the right to health services, access to goods and services 
to be guaranteed to all without discrimination’.92 In Free Legal Assistance 
Group & Others v Zaire (Free Legal Assistance),93 four NGOs filed four 
claims against the former Zaire (now the Democratic Republic of the 
Congo (DRC)), claiming that the government’s egregious mishandling 
of public funds resulted in worsening conditions and shortages of 
fundamental services, including health care and education. It is stated 
that the government’s failure to offer these services hindered its 
citizens’ access to basic education and proper medical care. The African 
Commission held that the failure of the government to provide basic 
services such as safe drinking water and electricity and the shortage 
of medicine constituted a violation of the right to enjoy the best state 
of physical and mental health (protected in article 16). Implicit in this 
decision is that failure by the Kenyan government to provide adequate 
maternal healthcare goods and services for women is a violation of 
article 16 of the African Charter and article 14 of the African Women’s 
Protocol.

Kenya has recently taken numerous significant steps towards 
implementing the right to health enshrined in the Kenyan Constitution, 
particularly in the areas of maternal, reproductive and infant care. 
For instance, in November 2025, Kenya’s Ministry of Health (MoH) 
announced new interventions to reduce maternal and newborn deaths, 
including a national Reproductive Age Mortality Survey (RAMOS), 
renewed use of the mortality surveillance system (MPDSR), and the 
enforcement of higher clinical standards such as 24 hour theatre 
readiness, oxygen and blood availability, and respectful maternity 
care.94 Concurrently, civil society and parliamentarians working under 

90	 General Comment 1 (n 88) para 29. 
91	 (2003) AHRLR 96 (ACHPR 2003) Annex VII [49].
92	 Purohit (n 91) Annex VII. 
93	 (2000) AHRLR 74 (ACHPR 1995).
94	 PMNCH ‘Kenya parliamentary forum generates commitment to fast-track 

RMNCAH+N Bills’, https://pmnch.who.int/news-and-events/news/item/26-11-
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the Collaborative Advocacy Action Plan (CAAP) have advocated new 
legislation (that is, the MNCH Bill, the Breastfeeding Mothers Bill and 
the Assisted Reproductive Technology Bill) to strengthen legal support 
for maternal and child health rights and accountability.95 Importantly, 
in October 2025, the High Court of Kenya struck down a clause in 
the National Reproductive Health Policy 2022-2032 that prioritised 
the health of the foetus over that of the pregnant woman. This ruling 
affirms access to safe, legal abortion care under conditions permitted by 
law and strengthens reproductive rights under the Constitution.96 

Despite these developments, significant gaps remain in practice, 
indicating that the constitutional and international rights frameworks 
have yet to be completely realised. A 2025 nationwide survey on post-
abortion care (PAC) found that only 18 per cent of primary-level hospitals 
and 24 per cent of referral-level facilities in Kenya met comprehensive 
PAC service criteria.97 Meanwhile, maternal mortality remains 
unacceptably high, at 355 deaths per 100 000 live births, resulting in 
approximately 6  000 unnecessary maternal deaths each year.98 The 
leading direct causes are mainly preventable disorders such as post-
partum haemorrhage, obstructed labour and eclampsia.99 The transition 
from free maternity services provided by the former Linda Mama 
Programme to a new insurance-based plan, the Social Health Insurance 
Fund (SHIF), appears to have created financial and access barriers, 
weakening equal and universal access to maternal care.100 In a nutshell, 
Kenya’s recent reforms and court decisions demonstrate increased 
political will and legal compliance with the right to health framework. 
Practically, however, structural inadequacies in infrastructure, staffing, 
financing and care quality continue to substantially impede the full 
exercise of maternal and reproductive health rights.

6.2	 Right to life

Maternal death amounts to the violation of the right to life. The right 
to life is guaranteed in article 26 of the Kenyan Constitution. It is one 

2025-kenya-parliamentary-forum-generates-commitment-to-fast-track-rmncah-n-
bills (accessed 6 December 2025).

95	 As above.
96	 Funds for NGOs ‘Kenya court upholds women’s rights: Restrictive abortion clause 

struck down’, https://news.fundsforngos.org/2025/10/10/kenya-court-upholds-
womens-rights-restrictive-abortion-clause-struck-down/? (accessed 6 December 
2025).

97	 APHRC ‘Press release: Study reveals gaps in post-abortion care and health facilities’ 
preparedness in Kenya’, https://aphrc.org/new2025/press-release-study-reveals-
gaps-in-post-abortion-care-and-health-facilities-preparedness-in-kenya/? (accessed 
6 December 2025).

98	 PMNCH (n 94).
99	 As above.
100	 PMNCH ‘New PMNCH Strategy 2026- 2030’, https://pmnch.who.int/ (accessed  

6 December 2025).
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of the most controversial provisions of the Bill of Rights. It guarantees 
everyone the right to life and that no one should be deprived of this 
right. However, it further notes that life begins at conception and that 
abortion is only permitted on limited grounds. Given its controversial 
nature, the provision on the right to life has been a subject of litigation 
before the courts. Progressive decisions by the Kenyan courts in relation 
to the right to life have been handed down. For example, the courts 
have affirmed that the denial of quality healthcare services, including 
maternal healthcare services to women, constitutes threats to the 
enjoyment of the right to life.101 The courts have affirmed the positive 
obligations imposed by article 26 on states not only to refrain from 
intentionally taking life, but also to take measures to prevent the loss 
of life.102

The right to life is also guaranteed in numerous human rights 
instruments ratified by Kenya. These include article 6(1) of ICCPR;103 
articles 6(1) and (2) of CRC;104 and article 10 of CRPD.105 The Human 
Rights Committee in its General Comments 6 and 36 on article 6 
of ICCPR, which guarantees the right to life, has explained that the 
right to life in article 6 obligates states to take measures to safeguard 
individuals from arbitrary and preventable loss of life106 and that the 
right should not be narrowly interpreted.107 The Committee affirmed 
that this obligation includes taking steps to protect women against the 
avoidable loss of life related to pregnancy and childbirth108 by ensuring 
that reproductive health services are accessible.109

The Human Rights Committee and other treaty-monitoring bodies 
have affirmed that a lack of access to emergency obstetric care and other 
reproductive health services escalates the risk of maternal death.110 

101	 See Millicent (n 57); Patricia Asero Ochieng, Maurine Atieno & Joseph Munyi v 
the Republic High Court of Kenya, 20 April 2012; FIDA-Kenya & Others v Attorney 
General & Others High Court of Kenya. 

102	 As above.
103	 International Covenant on Civil and Political Rights (1966) ICCPR, GA Res. 2200A 

(XXI), UN GAOR 21st session Supp 16, UN Doc. A/6316 (1966), 999 UNTS 171.
104	 Convention on the Rights of the Child (CRC) (1989) GA Res. 44/25, annex, UN 

GAOR 44th session Supp 49, UN Doc. A/44 art. 6(1).
105	 CRPD.
106	 Human Rights Committee General Comment 6: Art 6 (Right to life) 16th session 

1982) in Compilation of General Comments and General Recommendations 
Adopted by Human Rights Treaty Bodies UN Doc. HRI/GEN/I/Rev.9 (Vol I) paras 3 
& 5.

107	 General Comment 6 (n 106) para 5.
108	 Human Rights Committee General Comment 28: Art 3 (The equality of rights 

between men and women) 68th session 2000) in Compilation of General Comments 
and Recommendations Adopted by Human Rights Treaty Bodies 10, UN Doc. HRI/ 
GEN/1/Rev.9 (Vol I) (2008) para 10.

109	 Human Rights Committee Concluding Observations: Mali UN Doc. CCPR/CO/77/
MLI (2003) para 14.

110	 Human Rights Committee (n 109) para 36. See also Concluding Observations of the 
CEDAW Committee on Burundi UN Doc. CEDAW/C/BDI/CO/4 (2008) para 36. 
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These bodies have also reiterated that barriers to access to reproductive 
health care, including the high costs associated with pregnancy-related 
treatment,111 and poor access to antenatal services,112 increase women’s 
risk of maternal mortality and morbidity. 

The CEDAW Committee in Alyne,113 where a pregnant Afro-Brazilian 
woman died during childbirth at a hospital, determined that to protect 
women’s human rights to life, health and freedom from discrimination, 
states are responsible for the timely access to quality maternal health 
care to all women, regardless of their socio-economic status.114 In this 
case, Alyne was denied a minimum level of maternal health care due 
to systemic failures of the healthcare system. The CEDAW Committee 
found that Alyne had not been ‘ensured appropriate services in relation 
to her pregnancy’,115 concluding that systemic problems with access to 
timely, quality healthcare services violated her rights to health and life 
under article 12(2) of CEDAW.116 Further, Alyne was denied maternal 
health care due to ‘professional negligence, inadequate infrastructure 
and lack of professional preparedness’, which resulted in her being ‘left 
largely unattended in a makeshift area in the hallway of the hospital’.117

Under the African regional human rights system, the right to life is 
enshrined in article 4 of the African Charter,118 article 4 of the African 
Women’s Protocol119 and in article 5 of the African Children’s Charter.120 

The African Commission, interpreting article 4 of the African 
Charter in a General Comment on the right to life, stated that a state 
must take positive steps and measures to prevent the loss of life.121 
It also categorically confirmed that states are to address preventable 
maternal deaths, in particular, as part of their article 4 obligations.122 In 
Resolution 135 on maternal mortality in Africa, the African Commission 
declared that ‘preventable maternal mortality is a violation of the rights 
to life, health and dignity of women in Africa’.123 It has also expressed 

111	 See Concluding Observations of the Children’s Rights Committee on Central African 
Republic UN Doc. CRC/C/15/Add.138 (2000) para 54. 

112	 As above. 
113	 Alyne (n 81) para 7.4.
114	 As above.
115	 As above.
116	 Alyne (n 81) para. 7.6.
117	 Alyne (n 81) para 7.4. 
118	 African Charter.
119	 African Women’s Protocol, https://au.int/en/treaties/protocol-african-charter-

human-and-peoples-rights-rights-women-africa (accessed 3 October 2024).
120	 Art 5 African Children’s Charter OAU Doc. CAB/LEG/24.9/49.
121	 See African Commission on Human and Peoples’ Rights (18 November 2015) 

General Comment 3 on the African Charter on Human and Peoples’ Rights: The 
Right to Life (art 4).

122	 General Comment 3 (n 121) para 42.
123	 African Commission Resolution 135 on maternal mortality in Africa 44th ordinary 

session (2008), http://www.achpr.org/sessions/44th/resolutions/135/ (accessed 
12 October 2024).
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concern about the high levels of maternal deaths in Africa in countries, 
which include Kenya, and recommended the adoption and enforcement 
of necessary measures to reduce these deaths.124 However, the deaths 
continue to occur at an alarmingly high rate.

In some of its jurisprudence, the African Commission has linked the 
protection of the rights to health and life.125 For instance, in International 
Pen & Others (on Behalf of Saro Wiwa) v Nigeria (International Pen),126 
the African Commission affirmed that the denial of healthcare services 
to a prisoner undermines their right to life, as guaranteed in the African 
Charter.127 Also, in Social and Economic Rights Action Centre (SERAC) 
& Another v Nigeria (SERAC),128 the African Commission adopted a 
purposive interpretation of rights guaranteed in the African Charter by 
holding that the failure to prevent the pollution of water and resources 
of the Ogoni people amounted to a violation of the rights to health and 
life as guaranteed in the African Charter.129 

Kenya’s constitutional right to life under article 26 is inextricably tied 
to maternal health, as needless maternal deaths are violations of that 
right. Despite legal recognition and progressive court rulings upholding 
the state’s positive duty to safeguard life, including timely access to 
adequate maternal health care, implementation gaps remain. This is 
evidenced by the fact that Kenya’s maternal mortality ratio remained 
high in 2025, at 355 deaths per 100 000 live births, resulting in roughly 
6 000 unnecessary deaths each year, with post-partum haemorrhage, 
obstructed labour and eclampsia being the top causes, as already 
alluded to previously.130 The government has implemented measures, 
such as required real-time reporting of maternal and newborn fatalities 
through the Digital Health Authority and improved surveillance via 
the MPDSR system, along with policy reforms under the RMNCAH+N 
framework.131 However, systemic challenges, including inadequate 
emergency obstetric care, shortages of skilled personnel, insufficient 

124	 African Commission (n 123) para 36. 
125	 See E Durojaye ‘The approaches of the African Commission to the right to health 

under the African Charter’ (2013) 1 Law, Democracy and Development 393-418.
126	 (2000) AHRLR 212 (ACHPR 1998).
127	 See O Afulukwe-Eruchalu & E Durojaye ‘Developing norms and standards on 

maternal mortality in Africa: Lessons from UN human rights bodies’ (2017) 1 
African Human Rights Yearbook 82-106; see also RJ Cook and others Reproductive 
health and human rights: Integrating medicines, ethics and law (2003) 161. 

128	 (2001) AHRLR 60 (ACHPR 2001).
129	 As above.
130	 PMNCH ‘The hidden toll of maternal mortality in Kenya: Reflections from Kenya’s 

high-level RMNCAH+N policy dialogue and civil society organisations convening 
in Nairobi’, https://pmnch.who.int/news-and-events/news/item/30-09-2025-the-
hidden-toll-of-maternal-mortality-in-kenya?utm (accessed 7 December 2025). 

131	 ‘No mercy: Ministry to revoke licences of health facilities with high maternal 
deaths’ Daily Nation, https://nation.africa/kenya/health/no-mercy-ministry-to-
revoke-licences-of-health-facilities-with-high-maternal-deaths--5248228 (accessed 
7 December 2025).
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blood and medical supplies, and inequitable access in rural and 
marginalised areas continue to undermine the state’s obligations under 
domestic, regional and international human rights law, highlighting 
that the right to life remains at serious risk for many women in Kenya.132

6.3	 Right to dignity and to be free from torture, inhuman 
and degrading treatment 

Healthcare services, including maternal health care, should be provided 
while respecting the dignity of women and their freedom from ill-
treatment. Where women face ill-treatment in the reproductive rights 
sphere, the state’s responsibility is often engaged by the application 
of restrictive and discriminatory laws or policies, actions by medical 
professionals who fail to meet ethical standards, by the failure to 
regulate private healthcare settings appropriately, or the inability to 
sanction violence by private individuals.133 

Under the Kenyan Constitution, the right to dignity is guaranteed in 
article 28. It affirms that everyone has an inherent right to dignity and 
that this dignity must be respected and protected. In a few cases, the 
Kenyan courts have held that mistreatment of pregnant women during 
childbirth will constitute a violation of the right to dignity. In Millicent, 
the Court found that the treatment meted out to the women due to 
their inability to pay medical fees amounted to a violation of their right 
to dignity.134 The Court went further to explain that mistreatment of 
women in health facilities during childbirth could constitute cruel, 
inhuman and degrading treatment. Similarly, the Court of Appeal of 
Kenya in County Government of Bungoma & 2 Others v Josephine Oundo 
Ongwen (aka Josephine Majani) & 2 Others affirmed that mistreatment 
of women in healthcare facilities constituted a violation of the right to 
dignity guaranteed in the Constitution.135

The right to dignity and protection from ill-treatment is guaranteed 
in different human rights instruments. These include articles 1 and 
16(1) of the Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment (CAT)136 and articles 7 and 
10(1) of ICCPR.137 The right to dignity is also specifically recognised 
in the Preambles to ICESCR, CAT and CEDAW. State parties to these 

132	 ‘Experts blame policy failures as Kenya’s maternal deaths rise’ The Standard, https://
www.standardmedia.co.ke/health-science/article/2001531654/experts-blame-
policy-failures-as-kenyas-maternal-deaths-rise? (accessed 7 December 2025).

133	 O Mayall, K Afulukwe & K Thomasen Reproductive rights violations as torture or ill-
treatment in gender perspectives on torture: Law and practice (2018) 265.

134	 Millicent (n 57).
135	 JM (n 59).
136	 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 

or Punishment (CAT) GA Res. 39/46, UN GAOR 39th session Supp. 51, UN Doc. 
A/39/51 (1984) 1465 UNTS 85.

137	 ICCPR (n 103).
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instruments have the obligation to refrain from committing acts of ill-
treatment as well as to take effective judicial and other measures to 
prevent, punish and redress these acts.138 

In some of its Concluding Observations to states, the CAT Committee 
has noted that the right to be free from ill-treatment is absolute and 
cannot be diminished under any circumstance.139 It has been affirmed 
that women are vulnerable to ill-treatment in the context of ‘deprivation 
of liberty, medical treatment, particularly involving reproductive 
decisions, and violence by private actors in communities and homes’.140 
The Committee, as well as the Special Rapporteur on Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment, has also 
recognised physical, verbal and mental abuse of women in the context 
of maternal health care as a form of ill-treatment – a widespread human 
rights violation that has been documented globally, and can include 
the detention of women unable to pay their medical bills, the denial 
of anaesthesia, and prolonged delays in administering care.141 Indeed, 
the Committee has noted with concern a widespread practice in Kenya 
where women unable to pay for maternity fees are unlawfully detained 
in hospitals and during which women and their infants are neglected 
and abused by healthcare workers.142 

Article 5 of the African Charter combines a wide range of rights, 
including the protection of the right to dignity and freedom from ill-
treatment. 143 Article 4 of the African Women’s Protocol guarantees 
women’s rights to be treated with dignity. While the African Commission 
has not clarified the scope and content of this provision, it has noted 
that states must ensure that women are not treated in an inhuman, 
cruel and degrading manner while seeking sexual and reproductive 
healthcare services. In some of its decisions, including Doebbler v Sudan 
and Egyptian Initiative for Personal Rights and Interights v Egypt, the 
African Commission explained that this provision is violated when 
an individual is exposed to suffering or treated in an undignified 
manner.144 More recently, the Commission explained that coercive acts, 

138	 CAT (n 136) arts 2(1), 12, 14; ICCPR (n 103) art 2(2); Human Rights Committee 
General Comment 20: Art 7 (Prohibition of torture, or other cruel, inhuman or 
degrading treatment or punishment) 44th session 1992) Doc. HRI/GEN/1/Rev.9 
(Vol I) (2008) para 8.

139	 CAT Committee General Comment 2, Implementation of article 2 by state parties 
CAT/C/GC/2 para 5.

140	 General Comment 2 (n 139) para 22.
141	 CAT Committee Concluding Observations on the 3rd to 5th periodic reports of 

United States, UN Doc. CAT/C/USA/CO/3-5 (2014) para 21.
142	 See Centre for Reproductive Rights & Federation of Women Lawyers-Kenya Failure 

to deliver: Violations of women’s human rights In Kenyan health facilities (2007) 56-
59, http://Reproductiverights.Org/Sites/Crr.Civicactions.Net/Files/Documents/
Pub_Bo_Failuretodeliver.Pdf (accessed 20 January 2025).

143	 African Charter.
144	 (2009) AHRLR 208 (ACHPR 2009); (2011) AHRLR 90 (ACHPR 2011). 
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including the denial of reproductive healthcare services, amount to 
cruel, inhuman and degrading treatment in violation of article 5 of the 
African Charter.145 

Kenya faces major obstacles in ensuring the right to dignity and 
protection against inhumane or degrading treatment in maternal health 
care. Recent data suggests pervasive obstetric violence. A 2024 survey 
by Nguvu Collective found that 83 per cent of women reported at least 
one form of abuse during pregnancy or childbirth, including verbal 
or physical harassment, denial of care, and neglect.146 Many mothers, 
particularly those unable to pay hospital fees, have been kept in public 
hospitals for extended periods after delivery, sometimes in overcrowded 
and unsanitary conditions, separated from their newborns, indicating 
treatment that constitutes cruel, inhumane and humiliating practices.147 
Despite measures such as the 2024 deployment of a maternity care 
hotline centre to record and report abuse,148 systemic challenges, such 
as under-resourced institutions, insufficient staffing, a lack of privacy, 
insufficient training and lax enforcement of ethical norms, continue to 
put women at risk. These recurring failures demonstrate that Kenya’s 
obligations under article 28 of the Constitution, the African Women’s 
Protocol, the African Charter and other international human rights 
frameworks addressing dignity and freedom from ill-treatment, are far 
from being fully realised.149

6.4	 Right to non-discrimination and equality 

Article 27 of Kenya’s Constitution guarantees the right to non-
discrimination. This article requires the state to treat all people equally, 
and expressly outlaws discrimination based on a variety of factors, 
including gender, disability, pregnancy, marital status, age, religion, 
culture, language and birth. By identifying these categories, the 
Constitution states that no individual or group shall face discrimination 
in law, policy or practice because of their personal attributes or 

145	 See General Comment 4 on the African Charter: The Right to Redress for Victims 
of Torture and Other Cruel, Inhuman or Degrading Punishment or Treatment (art 
5) adopted at the 21st extra-ordinary session of the African Commission on Human 
and Peoples’ Rights, held from 23 February to 4 March 2017 in Banjul, The Gambia, 
paras 56-57.

146	 Nguvu Collective ‘Citizen-powered research: Deepening grassroots evidence 
building’, https://nguvucollective.org/citizen-powered-research-deepening-grass 
roots-evidence-building/ (accessed 10 December 2025).

147	 ‘Over 30 mothers trapped at Thika level 5 hospital due to unpaid bills’ Citizen 
Digital, https://www.citizen.digital/article/over-30-mothers-trapped-at-thika-level 
-5-hospital-due-to-unpaid-bills-n355476?utm_source (accessed 10 December 
2025).

148	 L Vogel ‘South Africa failing women as abuse of maternity patients runs rampant, 
report says’ (2011) 183 Canadian Medical Association Journal (CMAJ) E1097.

149	 ‘Health care gaps fuelling obstetric violence in Kenya’ Star, https://www.the-star.
co.ke/news/infographics/2025-07-24-health-care-gaps-fueling-obstetric-violence-
in-kenya?utm_source (accessed 10 December 2025).
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circumstances. The courts have reinforced this constitutional guarantee. 
In JM v Attorney General & 6 Others150 the High Court underscored 
that access to healthcare services, particularly for women, must be 
provided in a manner that is substantive, equitable and free from 
discrimination. The Court reiterated that women must receive quality 
health care without facing barriers or unequal treatment based on any 
of the constitutionally protected grounds, reaffirming the state’s duty to 
ensure inclusive and non-discriminatory healthcare systems.

The right to non-discrimination and equality before the law is 
guaranteed in articles 2 and 3 of the African Charter.151 The African 
Commission, in the case of Legal Resource Foundation v Zambia,152 
explained the relevance of articles 2 and 3 of the African Charter dealing 
with non-discrimination and equal protection of the law. According to 
the African Commission:153 

The right to equality is very important. It means that citizens should be 
expected to be treated fairly and justly within the legal system and be as-
sured of equal treatment before the law and equal enjoyments of all the 
rights available to all other citizens. The right to equality is important for 
a second reason. Equality or lack of it affects the capacity of one to enjoy 
many other rights.

This clearly speaks to the discriminatory practices to which women 
are subjected in Kenya, which often limit their access to sexual and 
reproductive healthcare services, including maternal health care. 
Fombad’s work on African constitutionalism and equality sheds more 
light on this issue. He argues that formal equality guarantees are 
insufficient by themselves and must be supplemented by a substantive 
equality framework that actively targets systemic disadvantage, historical 
exclusion and structural power imbalances.154 This is consistent with the 
African Commission’s finding in Good v Botswana,155 which emphasised 
that the right to non-discrimination is breached when ‘equal cases are 
treated in a different manner; a difference in treatment does not have an 
objective and reasonable justification; and if there is no proportionality 
between the aim sought and the means employed’. This viewpoint on 
equality emphasises that uneven treatment is not discriminatory if 
it serves a valid objective, such as attaining gender equality. When a 
substantive equality approach is taken, mechanisms can be put in place 
to ensure that women from low-income backgrounds enjoy equal access 
to reproductive healthcare services as their wealthier counterparts, 

150	 JM (n 59).
151	 African Charter.
152	 (2001) AHRLR 84 (ACHPR 2001).
153	 Legal Resource Foundation (n 152) paras 65-68. 
154	 Kibet & Fombad (n 18) 340-366.
155	 (2010) AHRLR 43 (ACHPR 2010) para 219.
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without such measures being regarded as discriminatory. According to 
a substantive equality approach supported by scholars such as Fombad, 
states are permitted and even compelled to implement specific measures 
that improve women’s access to reproductive healthcare services. For 
example, providing additional support to women from impoverished 
or marginalised communities to ensure that they have similar access to 
maternity health services as their more privileged counterparts would 
not constitute discrimination. Instead, such measures represent a vital 
constitutional step towards establishing meaningful equity in healthcare 
outcomes.156

The provisions of articles 2 and 3 must be read together with 
article 18(3) of the African Charter, which prohibits discrimination 
against women and protects the right to family. Allowing preventable 
maternal deaths to go unaddressed undermines the right to a family 
as envisaged under article 18(3) of the African Charter. To this end, 
African governments have agreed to address discriminatory practices 
against women in all spheres of life and ensure that the provision of 
social services, including maternal healthcare services, are available to 
all women, especially women in rural areas.157

Article 1 of the African Women’s Protocol prohibits discriminatory 
practices both in private and public spheres. It requires states to 
eliminate all forms of discrimination against women. Article 2 also calls 
on states to adopt a holistic approach to address the root causes of 
discrimination against women. The African Women’s Protocol adopts 
a substantive equality approach to discrimination against women, like 
its international counterpart, CEDAW. It emphasises that states are 
required to combat both de jure and de facto discrimination against 
women by undertaking the necessary legislative and institutional 
reforms.158 As such, states should include the principle of equality in 
their constitutions and other relevant laws, implement legislative 
measures to address all forms of discrimination, and take other positive 
actions to remedy factual discrimination.159 Thus, for women to enjoy 
their right to maternal care, states must address cultural and religious 
practices that perpetuate the low status of women.

Ensuring equality means addressing not only formal inequality, but 
also substantive inequality.160 Formal (de jure) equality requires ensuring 

156	 Kibet & Fombad (n 18) 340-366.
157	 See Solemn Declaration on Gender Equality in Africa adopted by the African Union 

Assembly of Heads of State and Government in Addis Ababa, Ethiopia 2004.
158	 Art 2 African Women’s Protocol. 
159	 As above.
160	 See CEDAW Committee General Recommendation 25: Article 4 of the Convention 

(temporary special measures) 13th session 2004, in Compilation of General 
Comments and General Recommendations Adopted by Human Rights Treaty Bodies 
(2008) UN Doc. HRI/GEN/1/Rev.9 (Vol II) paras 7-10.
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that laws and policies treat all persons alike.161 In particular, formal 
equality provides a basis through which states can protect individuals 
from state and private intrusions into their liberty.162 However, formal 
equality is not sufficient to preclude discrimination; often this approach 
presumes that equality requires treating groups identically without 
taking into account their differences, which may actually put certain 
groups at a disadvantage.163 In the context of sexual and reproductive 
rights, substantive equality requires that the distinct sexual and 
reproductive healthcare needs of particular groups are addressed with 
tailored attention.164

Kenya has made limited progress in implementing the right to non-
discrimination and equality in maternal and reproductive health care, 
despite constitutional guarantees under article 27 of the Constitution 
and obligations under international and regional instruments such as 
the African Women’s Protocol and CEDAW. Women from low-income 
households, rural areas and other subjugated and marginalised areas 
continue to face persistent inequities in access to excellent maternal 
healthcare services, including pre-natal care, skilled delivery attendance 
and family planning.165 Sub-national analyses reveal severe geographical 
inequities, with northern, eastern and coastal areas having the lowest 
coverage of essential maternal healthcare interventions and the highest 
facility-based maternal mortality rates.166 These disparities reflect 
structural and systemic discrimination, indicating that the state has 
yet to fully implement substantive equality measures, such as targeted 
interventions and resource allocation, to ensure that disadvantaged 
women have equal access to maternal health services as their more 
privileged counterparts.

7	 State obligations in the reduction of maternal 
mortality and morbidity

States have three main obligations in relation to furthering human rights, 
which are the obligation to respect, protect and fulfil human rights. 

161	 CEDAW Committee (n 160) paras 7-8.
162	 S Fredman ‘Providing equality: Substantive equality and the positive duty to 

provide’ (2005) 21 South African Journal on Human Rights 166.
163	 CEDAW Committee (n 160) para 8.
164	 ESCR Committee General Comment 22 (n 63) para 24. 
165	 J Mwaisaka and others ‘Determinants of health facility choice for delivery among 

women participating in group antenatal care in Machakos county, Kenya: A cross-
sectional survey’ (2025) 22 Reproductive Health 150. 

166	 J Karimi and others ‘Geographic inequalities, and social-demographic determinants 
of reproductive, maternal and child health at sub-national levels in Kenya’ (2025) 
25 BMC Public Health 1-15.
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These obligations also apply to ensuring that women survive pregnancy 
and childbirth.167 In relation to furthering sexual and reproductive 
health and rights (SRHR), these obligations play an important role in 
that the analysis they foster contributes immensely to bringing out the 
barriers to effective public health interventions related to eliminating 
maternal mortality and morbidity.168 

The obligation to respect requires states to avoid directly or 
indirectly interfering with individuals’ exercise of SRHR. Therefore, to 
prevent maternal mortality and morbidity, Kenya must repeal laws and 
avoid enacting laws and policies that could restrict access to SRHR, 
such as laws that criminalise abortion. Under this obligation, Kenya 
is required to repeal and abstain from creating laws and policies that 
obstruct access to sexual and reproductive healthcare services.

The obligation to protect requires states to take steps to prevent 
third parties from directly or indirectly interfering with the enjoyment 
of SRHR. This can be achieved by enacting and implementing laws 
and policies prohibiting the actions by third parties that could cause 
harm or undermine the full enjoyment of SRHR. This can include 
the prohibition of violence and discriminatory practices, such as the 
exclusion of particular individuals or groups from the provision of sexual 
and reproductive healthcare services.169 Given the practice of detaining 
women who fail to pay maternity bills at public hospitals after giving 
birth and subjecting them to inhumane treatment, Kenya is obliged to 
ban this practice and address any inhumane and discriminatory acts 
with immediate effect. 

The obligation to fulfil women’s SRHR requires states to take 
legislative, administrative and judicial action, including through the 
commitment of maximum available resources to prevent maternal 
mortality and morbidity.170 Thus, in line with this obligation, Kenya 
should aim to ensure universal access to quality and a full range of sexual 
and reproductive healthcare services such as maternal health, without 
discrimination on any grounds, for all individuals within its jurisdiction, 
which includes its disadvantaged and marginalised members of society. 
Furthermore, Kenya is expected to take remedial or corrective measures 
that will safeguard the rights of women to health, including maternal 
care services. This may include free medical services for disadvantaged 
pregnant women. In the spirit of transformative constitutionalism, as 
argued by Fombad, Kenya will be expected to embark on reforms of 

167	 United Nations Office of the High Commissioner for Human Rights ‘Preventable 
maternal mortality and morbidity and human rights’, https://www.ohchr.org/sites/
default/files/Documents/Issues/Women/WRGS/Health/ReportMaternalMortality.
pdf (accessed 7 October 2024).

168	 As above.
169	 ESCR Committee (n 20) para 42.
170	 United Nations Office of the High Commissioner for Human Rights (n 167).
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laws and policies that continue to perpetuate discrimination against 
women. In addition, Kenya is also obligated to ensure that healthcare 
providers are adequately trained on the provision of quality sexual and 
reproductive healthcare services and ensure that such providers are 
distributed throughout the state on an equal basis.171

Different treaty bodies have interpreted state obligations and 
have emphasised that many of the obligations states must undertake 
to prevent maternal mortality and morbidity are of immediate effect. 
Although ICESCR makes it clear that many of the rights it guarantees 
are subject to progressive realisation, and require states to take steps 
to achieve those rights to the maximum of their available resources, 
ICESCR also imposes certain core obligations that are of immediate 
effect.172 For example, the ESCR Committee reiterated that ‘a state party 
cannot, under any circumstances whatsoever, justify its non-compliance 
with the core obligations … which are non-derogable’.173 The ESCR 
Committee further emphasised that the ‘provision of maternal health 
services is comparable to a core obligation, and that states have the 
immediate obligation to take deliberate, concrete and targeted steps 
towards fulfilling the right to health in the context of pregnancy and 
childbirth.’174 Furthermore, CEDAW also confirmed that state obligations 
to address maternal mortality and morbidity are of immediate effect.175 
It has already been noted that maternal mortality and morbidity are a 
product of discrimination against women, and that this also amounts to 
a denial of many of their rights, including their SRHR.176 

Kenya has made notable progress in meeting its human rights 
duties to reduce maternal mortality and morbidity, but large gaps 
persist, demonstrating that it has yet to fully meet its commitments 
to respect, protect and fulfil women’s reproductive health and rights. 
Under the requirement to respect, Kenya has largely addressed 
legislative impediments by defining conditions under which abortion 
is permitted. However, criminalisation and restrictive interpretations 
of reproductive health and rights continue to limit access to safe 
procedures.177 Regarding the obligation to protect, damaging practices 

171	 ESCR Committee (n 20) para 46.
172	 United Nations Office of the High Commissioner for Human Rights (n 167).
173	 ESCR Committee (n 20) para 31.
174	 As above.
175	 As above.
176	 United Nations of the High Commissioner for Human Rights ‘Human rights-based 

approach to reduce preventable maternal morbidity and mortality: Technical 
guidance’, https://www.ohchr.org/sites/default/files/Documents/Issues/Women/
WRGS/Health/TGReduceMaternalMortality.pdf (accessed 8 October 2024).

177	 Funds for NGOs ‘Kenya court upholds women’s rights: Restrictive abortion clause 
struck down’, https://news.fundsforngos.org/2025/10/10/kenya-court-upholds-
womens-rights-restrictive-abortion-clause-struck-down/?utm_source (accessed 10 
December 2025).
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such as the detention of women unable to pay maternity costs continue 
in some hospitals, despite recommendations to discontinue this practice, 
indicating inadequate prevention of violations by third parties.178 Kenya 
has extended free maternity services, implemented national surveillance 
and reporting systems (MPDSR, RAMOS), and allocated funding to 
maternal healthcare infrastructure and healthcare worker training.179 
Nonetheless, maternal mortality remains high with poorer and rural 
women disproportionately impacted, suggesting continuing disparities 
and institutional discrimination.180 Overall, Kenya has taken significant 
legal, policy and programmatic steps, but these are insufficient to fully 
meet its immediate and core obligations under domestic, regional and 
international human rights law to ensure universal, non-discriminatory 
access to quality maternal healthcare services. 

8	 Recommendations

The following recommendations are made to address maternal mortality 
and morbidity in Kenya:
•	 There is a need for constant capacity building of healthcare 

professionals and teams so that they understand factors that 
contribute to women’s overall health and work to identify and 
mitigate potential pregnancy risks. 

•	 There is need for policy reforms that will ensure that maternal 
healthcare services are provided to all women, especially those in 
disadvantaged communities. In the spirit of substantive equality 
championed by Fombad, the Kenyan government needs to adopt 
targeted measures to remove barriers to maternal healthcare 
services for disadvantaged women. Such measures may require the 
removal of user fees in state-owned hospitals. 

•	 There is a need to hire educated and skilled healthcare professionals, 
especially in public healthcare facilities, to mitigate maternal deaths 
and complications. 

•	 Healthcare facilities, especially public facilities, should provide a 
full range of sexual and reproductive healthcare services and use 
preventive healthcare and wellness visits to conduct screenings, 
assess risk factors, provide support for family planning, offer 

178	 Citizen Digital (n 147).
179	 PMNCH (n 94).
180	 Karimi & others (n 166).
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immunisations, and provide education and counselling to promote 
optimal health.

•	 There is a need for health system strengthening for emergency 
obstetric care.

•	 Healthcare providers are encouraged to engage and listen to 
women and their family members’ concerns before, during and 
after delivery. This may also include educating them about warning 
signs during pregnancy and the post-partum period. This can be 
achieved by using culturally acceptable and easily understandable 
methods of communication. 

•	 There is a need to educate women about the importance of post-
partum visits. Non-obstetric providers such as paediatricians can 
also screen for maternal mental health during baby visits.

9	 Conclusion

Women of reproductive age in Kenya experience maternal deaths and 
complications, which are preventable. The deaths and complications 
are mainly caused by discrimination and poor healthcare services. 
Since Kenya is a party to many human rights instruments that promote 
rights that are linked to SRHR, including maternal health, Kenya has 
an obligation to put in place measures, whether legal or administrative, 
or increasing resources, to ensure that women do not lose their lives or 
end up with health conditions as a result of pregnancy and childbirth. 
The Kenyan Constitution has laudable provisions that can be used to 
bring about change and prevent maternal mortality. The equality clause, 
which promotes substantive equality and gender equality, is useful in 
preventing maternal mortality and morbidity. However, the provision 
on the right to life works against promoting the SRHR of women and 
plays a role in the high maternal mortality rates in Kenya because of 
its restrictiveness in relation to the termination of pregnancies. Women 
end up being forced to procure illegal and unsafe abortions, which 
impact their health and may also lead to death. 
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