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Abstract: This chapter interrogates the role of transformative constitutionalism 
in advancing human rights and fundamental freedoms, using Kenya’s 
2010 Constitution as a case study. In response to post-colonial governance 
failures, authoritarianism, and systemic rights abuses, the study asserts that 
transformative constitutions provide a robust framework for addressing 
historical injustices and fostering equitable societies. It draws on Professor 
Charles Fombad’s academic scholarship, which underscores that Kenya’s 
Constitution, inspired by South Africa’s post-apartheid model, incorporates 
key principles such as judicial independence, socio-economic rights and 
participatory governance to promote societal transformation. Through a review 
of judicial decisions, the chapter demonstrates a shift from rigid textualism to 
a purposive, value-based interpretation of the Constitution by Kenyan courts in 
the post-2010 constitutional dispensation. Landmark cases, including Speaker 
of the Senate v Attorney-General and Eric Gitari v NGOs Coordination Board, 
illustrate the courts’ expanded role in enforcing constitutional rights, protecting 
minorities, and challenging executive overreach. However, persistent formalism 
in rulings, gaps in implementing judicial remedies and overreliance on foreign 
constitutional models reveal ongoing challenges. The study concludes that 
while Kenya’s Constitution marks a decisive break from past authoritarianism, 
realising its transformative potential requires a sustained collaboration 
between the judiciary, legislature and executive to translate legal gains into 
tangible societal change. It postulates that this is a lucid show of transformative 
constitutionalism’s promise and limitations in addressing governance and 
human rights deficits.
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1	 Introduction

The recent surge in constitution-making in Africa and globally is 
driven by the need to address various societal and state challenges, 
including human rights violations, widespread corruption, coups, 
diseases, authoritarianism, imperial presidencies, socio-economic 
marginalisation and intolerance of political dissent. Ghai argues that 
these constitutions aim to promote the values and framework of 
nation-building and restructure the state.1 In 2010, Kenya adopted 
a transformative constitution modelled after the Constitution of the 
Republic of South Africa, 1996, a post-apartheid constitution.2 These 
transformative constitutions are seen as potential solutions to the 
failures of constitutionalism in Africa’s emerging democracies.3 Their 
primary goal is to protect fundamental rights and freedoms, reversing 
the history of human rights violations. Against this backdrop, this 
chapter delves into the role of transformative constitutionalism as a 
conceptual/theoretical framework in the adjudication of human rights 
and fundamental freedoms in Kenya. It critically examines the ongoing 
academic contributions of Professor Charles Fombad, highlighting his 
emphasis on transformative constitutionalism as a pivotal framework for 
safeguarding human rights and freedoms. It is argued that transformative 
constitutions, such as that of Kenya, provide a robust mechanism to 
counteract historical injustices and foster a more equitable society. By 
exploring Professor Fombad’s scholarship, the chapter aims to shed 
light on the practical and theoretical implications of transformative 
constitutionalism in Kenyan democracy. It underscores the importance 
of this approach in addressing the deep-rooted issues of governance 
and human rights in Kenya. 

2	 Constitutionalism model in context

In the modern age, transformative constitutionalism has been embraced 
as both a normative imperative and a description of the relationship 
between constitutions and society, particularly in analysing the role of 
apex courts across the Global South – including in Brazil, India and 

1	 Y Ghai ‘Chimera of constitutionalism: state, economy and society in Africa’ in 
S Deva (ed) Law and (in)equalities – Contemporary perspectives (2010) 327.

2	 WO Khobe ‘The quest for a more perfect democracy: Is mixed member proportional 
representation the answer’ in M Mbondenyi and others (eds) Human rights 
and democratic governance in Kenya: A post-2007 appraisal (2015) 40; see also  
GT Hessebon Contextualising constitutionalism: Multi-party democracy in the African 
political matrix (2017).

3	 E Kibet & C Fombad ‘Transformative constitutionalism and the adjudication of 
constitutional rights in Africa’ (2017) 17 African Human Rights Law Journal 349.
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Colombia.4 First coined by American legal academic Karl Klare to explore 
the relationship between South Africa’s post-apartheid constitutions 
and the country’s conservative legal culture, the term has been widely 
embraced by jurists, academics, legal scholars, students of the law, 
political and social scientists, policy makers, social movement groups 
and constitution makers and advocates for constitutional patriotism 
and human rights activists.5 

Transformative constitutionalism is a phrase made up of two 
distinct concepts: transformation and constitutionalism. Even though 
its meaning does not fit into a universally accepted definition, 
‘transformation is a notion that connotes “change”’.6 In this context, 
it implies a change in the legal culture, traditions, attitudes, practices, 
interpretative approach/methodology, and the conduct of the state of 
affairs from one previously existing legal order to something new.7 Black’s 
law dictionary defines ‘transformation’ as a process of organisation and 
radical changes,8 while the free online dictionary defines it as a marked 
change in appearance or character, which usually is for the better.9

On the other hand, the primary function of a constitution, in the 
words of Erick and Fombad, is to function as a ‘power map’10 and 
to strike a balance in order to prevent the twin evils of tyranny and 
anarchy.11 In this regard, it tries to provide a careful balance in the way 

4	 H Klug ‘Transformative constitutionalism as a model for Africa?’ in P Dan, M Riegner 
& M Bönnemann (eds) The Global South and comparative constitutional law (2020) 
141.

5	 KE Klare ‘Legal culture and transformative constitutionalism’ (1998) 14 South 
Africa Journal on Human Rights 146, where the author defines transformative 
constitutionalism as ‘a long-term project of constitutional enactment, interpretation 
and enforcement committed … to transforming a country’s political and social 
institutions and power relationships in a democratic, participatory and egalitarian 
direction. Transformative constitutionalism connotes an enterprise of inducing large-
scale social change through large-scale nonviolent political processes grounded in 
law. I have in mind a transformation vast enough to be inadequately captured by the 
phrase “reform” but short of or different from revolution in any sense of the word.’ 
See also Klug (n 4).

6	 FM Githiru Transformative constitutionalism, legal culture and the judiciary under 
the 2010 Constitution of Kenya (2012), https://repository.up.ac.za/bitstream/
handle/2263/52395/Githuru_Transformative_2015.pdf;sequence=1 (accessed  
27 July 2024).

7	 See M Rapatsa ‘Transformative constitutionalism in South Africa: 20 years of 
democracy’ (2014) 5 Mediterranean Journal of Social Sciences 889; R Alexy ‘Rights 
and liberties as concepts’ in M Rosenfeld & A Sajó (eds) The Oxford handbook of 
comparative constitutional law (2012) 283.

8	 http://www.thelawdictionary.org (accessed 27 July 2024).
9	 http://www.thefreeonlinedictionary.com (accessed 27 July 2024).
10	 Kibet & Fombad (n 3) 349; JA Curry and others Constitutional government: The 

American experience (1997) 3, 10 quoting ID Duchacek Power maps (1973) 3; see 
also B Nwabueze Constitutional democracy in Africa (2003) 36-45.

11	 CM Fombad ‘Post-1990 constitutional reforms in Africa’ in A Nhema & PT Zeleza 
(eds) The resolution of African conflicts: The management of conflict resolution and 
post-conflict reconstruction (2008) 179, 196; J  Oloka-Onyango ‘Introduction’ in 
J  Oloka-Onyango (ed) Constitutionalism in Africa: Creating opportunities, facing 
challenges (2001) 1-2. 
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in which it confers powers on the state, particularly by empowering the 
government to be strong enough to operate effectively while imposing 
reasonable restraints that do not make it too strong, risking the creation 
of anarchy.12

With this in mind, and from the constitutional discourse sphere, 
constitutionalism refers to the act of distributing and limiting government 
powers by laws made by the people, which must be adhered to, obeyed 
and enforced by the government through its agencies or institutions.13 
The fundamental idea behind constitutionalism is the need to ensure 
that a constitution does not become an ornamental document or a sham 
that politicians can ignore or violate with impunity,14 but to provide a 
solid basis for the respect of the rule of law, human rights, democracy 
and good governance.15

In Africa, just as in many other regions in the world, the modern 
model of constitutionalism encompasses a number of core elements, 
such as the recognition and protection of fundamental rights and 
freedoms; the separation of powers; an independent judiciary; the 
review of the constitutionality of laws; the regulation and control of the 
amendment of the constitution; and the entrenchment of institutions 
that support democracy.16 However, even though the constitutions of 
many countries have incorporated the above elements, Fombad cautions 
that these elements do not automatically guarantee constitutionalism. 
Instead, a mechanism through which citizens can seek redress in courts 
for constitutional violations and the enforcement of their rights is found 
to be necessary.17 

It must be recalled that, at the crux of independence, African countries 
adopted constitutions that had been crafted by the departing colonial 
masters,18 the leading type being the British or Westminster model, 
prepared in the Colonial Office in London, with slight modifications 
tailored to suit the circumstances of the different countries that adopted 

12	 See S Holmes Passions and constraint: On the theory of liberal democracy (1995) 
270-271 (describing constitutionalism as the liberal democratic solution to the 
problems of both tyranny and anarchy). Holmes aptly captures the paradox thus: 
‘How can we exit from anarchy without falling into tyranny? How can we assign the 
rulers enough powers to control the ruled, while also preventing this accumulated 
power from being abused?’ Holmes 270.

13	 AW Bradley & KD Ewing Constitutional and administrative law (2010).
14	 CM Fombad ‘Challenges to constitutionalism and constitutional rights in Africa and 

the enabling role of political parties: Lessons and perspectives from Southern Africa’ 
(2007) 55 American Journal of Comparative Law 36-38. See also HWO  Okoth-
Ogendo ‘The politics of constitutional change in Kenya since independence’ (1972) 
71 African Affairs 9.

15	 Fombad (n 11).
16	 Fombad (n 11). 
17	 Fombad (n 11).
18	 B Nwabueze Constitutional democracy in Africa vol 2 (2003) 337-339.
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it.19 A notable aspect is that many Anglophone African countries that 
adopted the Westminster model, for instance, added elements of the 
United States (US) presidential model,20 while the other major Western 
constitutional model that was adopted was the Gaullist constitutional 
system based on the French Fifth Republic Constitution of 1958,21 
which essentially was a hybrid model of the Westminster parliamentary 
and the US presidential system.22 This type of model has been widely 
adopted in French-speaking countries (Francophone Africa),23 and 
variations were adopted in Lusophone24 and Hispanophone Africa.25 

Surprisingly, despite significant modifications and revisions of 
the constitutions that were adopted at independence, paving the way 
for the 1990s constitutions, or what Huntington christened as the 
‘third wave of democratisation’,26 it is plausible to note that the post-
independence African constitutions, from their very nature and design, 
completely failed to address what the World Bank had identified in 
1989 as ‘Africa’s governance problem’.27 Rather, these constitutions 
were rapidly transformed into instruments of oppression by the African 
founding fathers.28 Ogendo, while writing on the post-colonial situation 
in Africa, decried the elusive nature of the constitution, terming it one 
of the ‘constitutions without constitutionalism’.29

19	 B Nwabueze Constitutional democracy in Africa vol 4 (2004) 31-48.
20	 United States Central Intelligence Agency ‘The world factbook: Field listing 

languages’ (27 July 2024), https://www.cia.gov/library/publications/the-world-
factbook/fields/2098.html (accessed 12 April 2025) (CIA world factbook).

21	 See Nwabueze (n 19) 76-107.
22	 See Nwabueze (n 19) 147-170.
23	 See Nwabueze (n 19) 76-107. Francophone African countries include Benin, Burkina 

Faso, Burundi, Cameroon, Central African Republic, Chad, Comoros, Republic of 
the Congo, Democratic Republic of the Congo, Côte d’Ivoire, Djibouti, Equatorial 
Guinea, Gabon, Guinea, Madagascar, Mali, Niger, Rwanda, Senegal and Togo.

24	 Lusophone African countries include Angola, Cape Verde, Guinea-Bissau, 
Mozambique and São Tomé and Príncipe.

25	 Hispanophone African countries include Equatorial Guinea. 
26	 S Huntington The third wave: Democratisation in the late twentieth century (1991).
27	 Klug (n 4); Huntington (n 26) 15-16, where he coined the expression and also 

defines a wave of democratisation as simply a group of transitions from non-
democratic to democratic regimes that occur within a specified period of time 
and that significantly out-number transitions in the opposite direction during that 
period. He identifies two previous waves of democratisation: a long, slow wave 
from 1828 to 1926, and a second wave from 1943 to 1962. Most writers consider 
the third wave to have started in the 1970s, although it only reached African shores 
in the late 1980s and early 1990s, in what Diamond and others, such as Ihonvbere 
and Turner call ‘second liberation’ or ‘second revolution’. See L  Diamond ‘Is the 
third wave of democracy over?’ (1996) 7 Journal of Democracy 20-21; L Diamond 
and others (eds) Consolidating the third wave of democracies (1997) and J Ihonvbere 
& T Turner ‘Africa’s second revolution in the 1990s’ (1993) 24 Security Dialogue  
349-352.

28	 Kibet & Fombad (n 3).
29	 HWO Okoth-Ogendo ‘Constitutions without constitutionalism: An African political 

paradox’ in D  Greenberg and others (eds) Constitutionalism and democracy: 
Transitions in the contemporary world (1993) 65.
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In reviewing the history of constitution writing in Africa, Chanock 
postulated that the practice of constitution making has remained top-
down, resulting in the writing of increasingly complex constitutions, 
with increasingly sophisticated institutions and rights guarantees which, 
as has been shown time and time again, have floated meaninglessly 
above the societies for which they have been designated, until the 
bubble bursts in outbreaks of violence.30 Prempeh, for his part, pointed 
out that soon after independence, many constitutions ended up in the 
dustbins of despots who had little regard for constitutionalism and the 
rule of law.31 He went further to describe the early years of independence 
under the first generation of African leaders as one characterised by the 
reign of ‘founding fathers’ who enjoyed ‘founders’ rights’ and, therefore, 
were above challenge or accountability to citizens and, indeed, state 
institutions.32 

The perfect depiction of Presidents Jomo Kenyatta and Daniel Arap 
Moi of Kenya as mzee,33 baba wa taifa,34 mtukufu,35 ‘father of the nation’, 
illustrates this point.36 These two Presidents had become so idolised 
and demigods that there was a common belief among some of their 
loyalists that they were constitutionally above the law.37 Such a similar 
depiction could be said of Zimbabwe’s Robert Mugabe, Ghana’s Kwame 
Nkrumah, Malawi’s Kamuzu Banda, Guinea’s Sekou Toure, and Milton 
Obote of Uganda, among others.38

During the reign of the above Presidents, the constitutions were 
mutilated or amended to enable the incumbent or rather the sitting 
President, to consolidate massive power while state institutions such as 
legislatures and the courts were completely weakened.39 For example, in 
Kenya, although the independent Constitution created a framework for 
multiparty democracy and protection of human rights, the post-colonial 

30	 M Chanock ‘Constitutionalism, democracy and Africa: Constitutionalism upside 
down’ in S Ellmann, H Klug & P Andrews (eds) Law and context: For Martin Chanock: 
Essays on law and society (2010) 126. 

31	 HK Prempeh ‘Africa’s “constitutionalism revival”: False start or new dawn?’ (2005) 
3 International Journal of Constitutional Law 469. 

32	 Prempeh (n 31) 481.
33	 Meaning the ‘revered elder’.
34	 Meaning ‘father of the nation’.
35	 Meaning ‘most excellent one’.
36	 Kibet & Fombad (n 3).
37	 See official parliamentary Hansard record, 4 December 1991, recording the assistant 

Minister for Manpower, Development and Employment, Mr Lugonzo, saying that 
the President is ‘constitutionally above the law’. In his inaugural speech, the newly-
appointed Attorney-General, Amos Wako, in 1991, is also on record to have told 
Parliament that the idea of the rule of law in Kenya was to the effect that ‘nobody, 
except the President, is above the law’. See A Shiundu ‘After 20 years, Wako serves 
last days as Kenya’s AG’ The Daily Nation 14 August 2011, https://nation.africa/
kenya/news/politics/after-20-years-wako-serves-last-days-as-kenya-s-ag--779980 
(accessed 7 August 2024).

38	 Prempeh (n 31).
39	 Prempeh(n 31).
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epoch soon changed and took the shape of one-party rule, presidential 
despotism, and the use of the courts as instruments of oppression and 
violators of the rule of law and constitutionalism. In other words, courts 
were earmarked as an extension of the executive. This sad reality can be 
perfectly illustrated by the infamous legacy of decisions such as Matiba 
v Moi,40 where the Court dismissed a presidential petition on the basis 
that the petitioner had not personally signed the petition. Similarly, in 
Kibaki v Moi41 the Court dismissed a presidential petition on the ground 
that a sitting president had not been personally served.

 The election laws by then required that an election petition must 
be served in person upon the respondent.42 Yet, the true position of 
the matter was that attempts to serve the President personally was 
thwarted by his security details. It is worth recalling that by adopting 
a technical, formalistic and rule-bound approach to the enforcement of 
human rights and fundamental freedoms, as opposed to a purposive 
and human rights-centric approach, the courts then squandered the 
opportunity to protect human rights and fundamental freedoms during 
the post-colonial African epoch. Given this historical legacy of human 
rights violations, transformative constitutionalism has been found to be 
a remedial tool for countering human rights regression and backsliding. 
The next part of this chapter analyses transformative constitutionalism 
in post-2010 Kenya and its experience.

3	 Transformative constitutionalism, human rights 
protection and Kenya’s post-2010 experience

Since the traditional concept of constitutionalism, as understood by the 
comparative constitutional law scholars to be inadequate in meeting 
peculiar needs of transitional societies emerging from traumatic pasts 
characterised by the history of civil war, deep divisions and political 
repression and social unrest, the idea of ‘transformative constitutionalism’ 
has emerged as a suitable model to anchor constitutionalism and respect 
for human rights, not only in Kenya but in the broader part of Africa.

In Kenya, as in many other African countries, transformative 
constitutionalism has become a guiding principle to reshape governance 
and promote respect for human rights. Comparable experiences can be 
seen in other post-conflict or post-apartheid states, such as Germany’s 
Basic Law after the Nazi era and South Africa’s 1996 Constitution 

40	 Matiba v Moi Election Petition 27 of 1993.
41	 Kibaki v Moi Election Petition 1 of 1998.
42	 Ch 7 sec 20(1)(b) National Assembly and Presidential Elections Act; see also Rule 

4(3) of the National Assembly Elections, 1993 which provides that a petition 
challenging the election of the president-elect shall be signed by all the petitioners.
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following apartheid.43 These constitutions emphasise people-centred 
governance and actively pursue the social transformation goal of their 
countries across all spheres.44

Similarly, the Constitution of Kenya reflects this transformation 
commitment through key prominent elements that aim to protect human 
rights and fundamental freedoms. To begin with, the Constitution 
commences with an elaborate, inspiring and reassuring Preamble that 
celebrates the diversity of the Kenyan people and expresses satisfaction 
and acceptance by the people of Kenya. The Preamble also creates trust 
and assurance, including honouring those who heroically fought for 
Kenya’s independence. It further recognises and celebrates the ethnic, 
cultural and religious diversity of all Kenyans from all walks of life. 
Sachs J in the celebrated South African case of S v Mhlungu & Others, 
resoundingly affirmed the significance of the Preamble as follows:45

The Preamble in particular should not be dismissed as a mere aspirational 
and throat-clearing exercise of little interpretative value. It connects up, 
reinforces and underlies all of the text that follows. It helps to establish 
the basic design of the Constitution and indicate its fundamental purposes.

The Constitution also set out the principle of the sovereignty of the 
people.46 The sovereignty of the people is expressed in three key 
elements: first, the element that all sovereign power belongs to the 
people and, therefore, that the people govern the state.47 Second, 
the people have the right to exercise their sovereign powers either 
by themselves or to delegate their powers accordingly.48 Third, all 
legislative, executive and judicial power has been delegated to the 

43	 WO Khobe ‘The jurisdictional remit of the Supreme Court of Kenya over questions 
involving the interpretation and application of the Constitution’ (2020) 5 Kabarak 
Journal of Law and Ethics 1.

44	 Khobe (n 43).
45	 S v Mhlungu & Others 1995 (3) SA 867 (CC) para 112.
46	 There can be no doubt in the provisions of the 2010 Constitution about the 

centrality and supremacy of the Kenyan people in its implementation. See the 
Preamble, arts 1, 3, 7, 10, 11, ch 4, arts 22(1) and 258(1) (on public interest 
litigation which is a robust constitutional expression on the participation of the 
people in checking the subversion of the Constitution by the executive, Parliament, 
judiciary, all commissions and state institutions, and the citizens themselves); arts 
22(2) and 258(2) decree robust sovereignty of the Kenyan people and institutions 
and organisations. The citizens can be the basis of building progressive public 
interest jurisprudence in the protection of the Bill of Rights and the Constitution 
itself; arts 91, 94, 129, 159, ch 15 on Commissions: One of their objectives is 
‘to protect the sovereignty of the people’; arts 255-257 (the people’s sovereignty 
reigns supreme in matters of amending the Constitution; and art 259 provides for 
the development of a theory of interpreting the Constitution that is pro-people, 
decolonised, de-imperialised, de-racialised, de-ethnicised, gender just, patriotic, 
rich (robust) indigenous, transformative, and progressive. Indeed, this theory has 
to be cognisant of the people’s economic, social, cultural, spiritual and political 
struggles that underpin the word and spirit of the Constitution).

47	 Art 1(1).
48	 Art 1(2).
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three arms of the government by the sovereign people at the national 
and county government level and it must be exercised according to the 
Constitution as enacted by the people.49 In the famous case of Njoya 
& 6 Others v Attorney General and 3 Others (Njoya),50 the High Court 
found that sovereign power is an inherent entitlement that precedes the 
Constitution itself. According to Ringera J, the sovereignty of the people 
is the foundational authority that brings the Constitution into existence. 
He went further to emphasise:51

With respect to the juridical status of the concept of the constituent power 
of the people, the point of departure must be an acknowledgement that in a 
democracy, and Kenya is one, the people are sovereign. The sovereignty of 
the Republic is the sovereignty of its people. The Republic is its people, not 
its mountains, rivers, plains, its flora and fauna or other things and resourc-
es within its territory. All Government power and authority is exercised on 
behalf of the people. The second stop is the recognition that the sovereignty 
of the people necessarily betokens that they have a constituent power – the 
power to constitute and/or reconstitute, as the case may be, their frame-
work of Government. That power is a primordial one. It is the basis of the 
creation of the Constitution and it cannot therefore be conferred or granted 
by the Constitution and of course, it need not be.

Besides being sovereign, the Constitution entrenched the well-known 
principle of the supremacy of the Constitution that binds all Kenyans 
and state organs alike, and all Kenyans have an obligation to defend it.52 
This provision signifies the fact that nobody is above the law. Further, 
the principle presupposes a hierarchy of norms, which scheme reserves 
for the written Constitution a pride of place, including ranking it above 
all other legislations, customs, conventions, principles and precedents.53 
The explicit message is that the Constitution is the highest law as 
compared to all other laws and binds all state organs and persons. The 
High Court in Martin Nyagah Wambora & Others v The Speaker of the 
Senate & Others54 commented on the meaning of this supremacy clause 
as follows: 

This means that no person or state organ is above the law and above the 
Constitution. All organs created by the Constitution are subordinate to 
it. Further, Article 10(1) binds all state organs, state officers and public 
officers and all persons while applying and interpreting the Constitution. 
Therefore, when any of these organs steps outside its area of operation, this 
Court will not hesitate to intervene.

49	 Art 1(3).
50	 (2004) eKLR.
51	 Njoya (n 50) para 26.
52	 Arts 1(3) & 1(4).
53	 See MK Mbondenyi & JO Ambani The new Constitution of Kenya: Principles, 

government and human rights (2013).
54	 (2014) eKLR para 195.
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The Constitution equally contains a host of national values and 
principles of governance. They include patriotism, national unity, sharing 
and devolution of power, the rule of law, democracy and participation 
of the people, human dignity, equity, social justice, inclusiveness, 
equality, human rights, non-discrimination and protection of the 
marginalised, popular participation in politics, integrity, transparency 
and accountability, and sustainable development. The fundamental 
values that undergird all these values and principles are human 
dignity, inclusiveness, equity, equality, non-discrimination, democracy, 
protection of the marginalised, and participation of the people.55 It 
should be generally recalled that the constitutional values and principles 
under Kenya’s Constitution are both normative and imperative as they 
provide the vision the society should be built upon. In addition, values 
are viewed as states of social affairs which a community is committed to 
and seeks to achieve. A Constitution that combines value- and principle-
setting provisions and specific normative prescriptions can correctly be 
described as a ‘value-laden Constitution’. 

In view of the above, the Kenyan Constitution of 2010 can be 
understood within this framework, defined by the national values and 
principles of governance. In the famous decision of the Matter of the 
Principle of Gender Representation in the National Assembly and Senate,56 
the Supreme Court of Kenya aptly observed that the 2010 Constitution 
of Kenya is a constitution with a value orientation that distinguishes 
itself from the minimalistic and legalistic constitutions adopted by other 
jurisdictions. The majority went further to state the following:

Certain provisions of the Constitution of Kenya have to be perceived in 
the context of such variable ground situations, and of such open texture in 
their scope for necessary public actions. A consideration of different con-
stitutions shows that they are often written in different styles and modes 
of expression. Some constitutions are highly legalistic and minimalist as 
regards express safeguards and public commitment. But the Kenyan Con-
stitution fuses this approach with declarations of general principles and 
statements of policy. Such principles or policy declarations signify a value 
system, an ethos, a culture, or a political environment within which the 
citizens aspire to conduct their affairs and to interact among themselves 
and with their public institutions. 

Where a constitution takes such a fused form in its terms, we believe a court 
of law ought to keep an open mind while interpreting its provisions. In such 
circumstances, we are inclined in favor of an interpretation that contributes 
to the development of both the prescribed norm and the declared principle 
or policy, and care should be taken not to substitute one for the other. In 

55	 See, for example, Article 10 that outlines the national values and principles of 
governance.

56	 Advisory Opinion 2/2012 [2012] eKLR para 54.
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our opinion, the norm of the kind in question herein should be interpreted 
in such a manner as to contribute to the enhancement and delineation of 
the relevant principle, while a principle should be so interpreted as to con-
tribute to the clarification of the content and elements of the norm.

The Constitution also contains an extensive Bill of Rights that extends 
beyond the traditional civil and political rights found in the previous 
constitutional framework by incorporating comprehensive socio-
economic rights.57 This expansion aims not only to safeguard individual 
dignity but also to advance social justice across society. Unlike the 
earlier Constitution, which was limited to civil and political rights, 
the current Bill of Rights addresses broader issues such as health, 
education, water and housing. Importantly, these rights apply not only 
to the state but also bind private individuals and non-state actors, 
ensuring wider accountability.58 By so doing, the Bill of Rights seeks 
to rectify the limitations of the repealed Constitution and create a 
legal framework that aims to preserve the dignity of individuals and 
promote inclusive social justice.59 This holistic approach strengthens the 
protection of rights and reinforces the constitutional commitment to 
social transformation and justice for all citizens.

4	 Transformative constitutionalism and the role 
of courts in the adjudication of human rights 

and fundamental freedoms 

4.1	 The struggle for constitutional reforms in Kenya

The long struggle for constitutional reform in Kenya culminated in 
the promulgation of the 2010 Constitution, a document designed to 
break away from decades of authoritarianism and a narrow regulatory 
approach to public power. The reformers had two primary objectives. 
First, they sought to transform political governance to foster a culture 
of democratic decision making in which all exercises of public power 
were justified by the pursuit of the common good. Second, they aimed 
to replace a classical liberal constitutional framework, which prioritised 
individual property rights and minimal socio-economic obligations, with 
one that advanced an egalitarian, caring society built on substantive 
redistributive equality, dignity and the pursuit of social justice.60 

The guiding vision behind these reforms is a model of transformative 
constitutionalism that calls for not only a radical reordering of political 
power but also an energetic and value-led interpretation of the law. 

57	 Art 43 Constitution of Kenya 2010.
58	 Art 20 Constitution of Kenya 2010.
59	 Art 19 Constitution of Kenya 2010.
60	 Art 19 Constitution of Kenya 2010.
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Fombad’s definition emphasises that a transformative constitution is not 
merely a structure for organising government, but a living instrument 
that reshapes society by directing legal interpretation, remedial 
measures and the evolution of socio-political norms.61 The role of the 
judiciary in this regard is central; it is given broad remedial powers and 
the responsibility to interpret the Constitution in a manner consistent 
with the long-term goals of social change. 

Before the advent of the post-2010 constitutional order, most 
Kenyan courts oscillated between a literal and purposive interpretation 
of the Constitution.62 The predominant approach, however, was 
retrogressive, particularly when it came to the interpretation of the Bill 
of Rights. As a consequence of applying this approach, the democratic 
space was severely constricted. However, the promulgation of the 
2010 Constitution rebooted the judiciary by allowing it to adopt an 
‘activist’, bold and ‘progressive approach’ or, what Mutunga referred 
to as ‘purposive interpretation’, whose aim is to afford protection of 
human rights and respect for constitutionalism and the rule of law.63 
In addition, the judiciary is given a key role in the interpretation of the 
Constitution. It is considered the ultimate custodian of the Constitution. 
This is why the Constitution compels the courts to promote values that 
underlie an open and democratic society based on human dignity, 
equality, equity and freedom, and the spirit, purport and objectives of 
the Bill of Rights.64 In addition to this, the Constitution gives courts 
considerable latitude in fashioning remedies in constitutional rights 
litigation which, indeed, gives the courts the responsibility, whenever 
called upon to do so, in order to develop the law to give effect to the 
constitutional provisions.65 

4.2	 Transformative vision and the role of the judiciary

4.2.1   A shift from literalism to a purposive, value-based 
approach

Before the enactment of the 2010 Constitution, Kenya’s constitutional 
adjudication was hampered by an overly literal interpretation that 
focused narrowly on the text of the Bill of Rights, effectively restricting 

61	 Fombad (n 11) 10. 
62	 WO Khobe ‘From constitutional avoidance to the primacy of rights approach to 

adjudication in Kenya: A case study of the interplay between constitutional rights 
and the law of contract’ (2022) 6 Kabarak Journal of Law and Ethics 159.

63	 In W Mutunga ‘The 2010 Constitution of Kenya and its interpretation: Reflections 
from the Supreme Court decisions’ (2015) 1 Speculum Juris 6; see also M Maxwell 
‘The genesis of mainstreaming the theory of interpreting the Constitution of 
Kenya, 2010: An analysis’ The Platform February 2016, SSRN: https://ssrn.com/
abstract=3242290. 

64	 See art 10 of the 2010 Constitution of Kenya for an elaborate exposition.
65	 Khobe (n 62).
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the democratic potential of the constitutional framework.66 This 
approach, entrenched in a rigid form of textualism, ignored the broader 
social and economic imperatives needed to address the legacies of past 
regimes.67 The advent of the 2010 Constitution, however, has reoriented 
judicial interpretation toward a purposive, value-laden approach that 
emphasises not only legal positivism but also the transformative aims 
of social justice, equality and empowerment.

In Speaker of the Senate & Another v Attorney-General & Others68 the 
Supreme Court identified the Constitution as a ‘transformative charter,’ 
marking a decisive break from the earlier legal tradition that merely 
sought to control public power through liberal constitutionalism. By 
anchoring its reasoning in the values articulated in the Preamble and 
article 10, such as social justice, human rights, devolution and equality, 
the Court signalled that the Constitution is intended to be a dynamic 
instrument for societal re-engineering. This interpretative pivot 
recognises that the constitutional text is inherently imbued with a social 
purpose that mandates a broader, more inclusive reading. A further 
illustration of this departure from literalism is found in Joseph Kimani 
Gathungu v Attorney General & Others,69 where Ojwang J observed 
that earlier constitutional documents had served as mere regulatory 
formulas, devoid of any substantive social orientation. The 2010 
Constitution, in stark contrast, is charged with the mission of promoting 
welfare and empowerment, compelling judges to consider the broader 
socio-political context rather than relying solely on a narrow textual 
analysis. This progressive jurisprudence extends to the Eric Gitari case,70 
where the Supreme Court’s interpretation of article 27 underscored 
that the term ‘include’ establishes a non-exhaustive list, while ‘sex’ 
must be understood as also encompassing sexual orientation. Such 
reading is transformative in that it provides the legal framework with 
the flexibility to recognise and protect the rights of minority groups, 
thereby reinforcing the Constitution’s commitment to inclusivity and 
human dignity.

The reimagining of judicial oversight is further evident in the courts’ 
growing readiness to police the constitutional limits of political power. 

66	 WO Khobe ‘Separation of power in judicial enforcement of governmental ethics in 
Kenya and South Africa’ (2018) 3 Kabarak Journal of Law and Ethics 49. 

67	 In Mutunga (n 63).
68	 Speaker of the Senate & Another v Attorney-General & Another; Law Society of Kenya 

& 2 Others (Amicus Curiae) Advisory Opinion Reference 2 of 2013 [2013] KESC 7 
(KLR) (1 November 2013) (Advisory Opinion) (with dissent – NS Ndungu SCJ) 
para 51. 

69	 Joseph Kimani Gathungu v Attorney General & 5 Others (Constitutional Reference 12 
of 2010) [2010] KEHC 4123 (KLR) (23 November 2010) (Ruling).

70	 NGOs Co-ordination Board v EG & 4 Others; Katiba Institute (Amicus Curiae) Petition 
16 of 2019 [2023] KESC 17 (KLR) (Constitutional and Human Rights) (24 February 
2023) (Judgment) (with dissent – MK Ibrahim & W Ouko SCJJ).
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Previously, the doctrine of non-justiciability shielded political questions 
from judicial scrutiny. This no longer holds sway in Kenya, as seen in 
the High Court decision in Kenya Human Rights Commission & 3 Others 
v Attorney General & 3 Others; Council of Governors & 2 Others,71 where 
it was emphatically stated that the Constitution must be interpreted 
by the courts regardless of the political nature of the questions raised. 
The judiciary now actively intervenes when constitutional mandates 
are breached, thus ensuring that the executive and legislative branches 
remain accountable to the supreme law.

In the context of the Building Bridges Initiative (BBI) case,72 the  
Supreme Court’s approach further illuminates the interplay between 
transformative constitutionalism and the requisite institutional restraint. 
The Court recognised the necessity of balancing historical context with 
the living nature of the Constitution, asserting that ‘the role of our courts 
must remain within the architecture of the Constitution; it is bound 
by it’.73 This sentiment cautions against imputing extraconstitutional 
moral or doctrinal limits through judicial craft, thereby reinforcing that 
while judges must breathe life into the text to reflect its transformative 
and emancipatory ideals, their interpretations must remain tethered 
to the constitutional framework.74 The Court elaborated on this in 
later paragraphs by emphasising that the people, through established 
constitutional processes, are the ultimate arbiters of their sovereign 
power and that judicial intervention must be carefully calibrated 
to respect that dynamic of separation of powers. Together, these 
jurisprudential developments illustrate a profound transformation in 
Kenya’s constitutional landscape, from the erstwhile adherence to strict 
textualism to a more purposive, value-based interpretative regime that 
is both progressive and restrained. The evolving judicial mindset, as 
seen in landmark cases and particularly in the detailed deliberations 
of the BBI case, encapsulates a commitment to using the Constitution 
as a dynamic tool for redressing social imbalances and safeguarding 
minority rights. In so doing, the courts have not only re-energised the 
role of constitutional interpretation in society but also ensured that the 
transformative potential of the 2010 Charter is preserved within the 
bounds of judicial propriety and respect for the sovereign will of the 
people.

71	 Kenya Human Rights Commission & 3 Others v Attorney General & 3 Others; Council 
of Governors & 2 Others (Interested Parties) [2020] KEHC 425 (KLR). 

72	 Attorney-General & 2 Others v Ndii & 79 Others; Dixon & 7 Others (Amicus Curiae) 
Petition 12, 11 & 13 of 2021 (Consolidated) [2022] KESC 8 (KLR) (31 March 2022) 
(Judgment) (with dissent). 

73	 Ndii (n 72) para 366. 
74	 Ndii (n 72) para 367.
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4.2.2   Expansive remedial discretion as a tool for change

The 2010 Constitution does not confine the courts to a mere interpretative 
role; it also grants them considerable discretion in fashioning remedies.75 
This remedial latitude is critical because it allows the judiciary to correct 
historical wrongs and address contemporary disparities. For instance, 
in John Kabui Mwai & Others v Kenya National Examination Council 
& Others, the Court justified deviating from the rigid merit-based 
policies that once disadvantaged candidates from public schools.76 
Rather than adhering to a formulaic approach, the decision shows 
that the Constitution’s transformative agenda necessitates policies that 
temper strict merit with equity. Such a remedy is an acknowledgment 
that the legacy of past inequities needs active judicial intervention to 
ensure fairness in education, a clear embodiment of transformative 
constitutionalism.

Similarly, in Samuel Kamau Macharia & Another v Kenya Commercial 
Bank Limited & Others, the Court highlighted that the Constitution must 
be understood both retrospectively and prospectively, as a tool that 
reflects on past injustices while projecting a vision for a re-engineered 
social order.77 This forward-and-backward look reinforces that 
constitutional interpretation should not be confined to existing legal 
structures, but instead should be a creative process aimed at realising 
the legitimate objectives of political and social reform. The position 
taken here is that the Constitution is meant to induce broader political 
goods and to ensure that change is both meaningful and enduring.

4.2.3   Custodian of a transformative constitutional order

The new Constitution places the judiciary at the heart of the 
transformative process, designating it the role of ultimate custodian of 
the constitutional order. In Luka Kitumbi & 8 Others v Commissioner of 
Mines and Geology & Another, Ojwang J took judicial notice of the fact 
that the Constitution represents a distinct break from past versions.78 
Previous constitutions were largely confined to programming 
governance arrangements, while the 2010 Constitution is built on a 
foundation of values meant to influence public decision-making.

This recognition highlights that transformative constitutions, such 
as Kenya’s 2010 Constitution, go beyond mere governance frameworks 
to embed foundational values that shape public decision-making 

75	 Arts 23 & 165 Constitution of Kenya 2010. 
76	 John Kabui Mwai & 3 Others v Kenya National Examination Council & 2 Others 

[2011] KEHC 1696 (KLR). 
77	 Macharia & Another v Kenya Commercial Bank Limited & 2 Others Application 2 of 

2011) [2012] KESC 8 (KLR) (23 October 2012) (Ruling) para 62. 
78	 Luka Kitumbi & 8 Others v Commissioner of Mines and Geology & Another Mombasa 

HCCC 190 of 2010, eKLR.
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and societal transformation. By placing the judiciary as the ultimate 
custodian, the Constitution empowers courts to actively enforce and 
promote these values, ensuring that laws and policies align with 
principles of justice, human rights, democracy and inclusivity. The 
judiciary’s central role under the 2010 Constitution is to ensure that the 
constitutional order is protected against retrogressive acts and that the 
transformative goal of the Constitution is jealously guarded.

In Jasbir Singh Rai & Others v Tarlochan Singh Rai & Others, Willy 
Mutunga CJ (as he was then) argued that the Constitution is inherently 
radical, designed to depart radically from the oppressive legacies of 
colonialism and post-independence rule.79 His opinion, which calls 
for an interpretation that not only applies the law but also infuses its 
practice with a spirit of democratisation and social justice, underpins 
the view that the judiciary is expected to bridge the gap between past 
misrules and a radically re-envisioned desirable future. His insistence 
that this ‘social justice jurisprudence’ must be robust and indestructible 
highlights the substantial role envisioned for the courts as architects of 
transformation.

In Hassan Ali Joho v Inspector General of Police & Others, Okumu 
Ogola J declared Kenya’s system to be a ‘total democracy’.80 By drawing 
on historical references to cases such as that of Chief Justice CB Madan 
in 1986, the Court stressed that the protection of fundamental rights 
is integral to the project of democratic renewal. The Court’s remarks 
reinforced that the judiciary must not only safeguard individual rights 
but also ensure that the political system evolves to serve a broader, 
transformative purpose. The idea is that a judicial system that secures 
fundamental rights is a cornerstone for a society that genuinely 
respects democratic values, a notion central to Fombad’s transformative 
approach.

Furthermore, in CREAW v Attorney General & Another, the Court 
established that the Constitution is a progressive body of laws globally, 
aiming to foster an inclusive society where everyone participates 
actively in governance.81 By recognising the participatory nature of 
governance, the Court affirmed that the Constitution is more than a 
set of legal rules; rather, it is a value system that aspires to elevate 
the voices of the marginalised and ensure equitable development. This 
interpretation by the judiciary reinforces the transformative objective 

79	 Jasbir Singh Rai & 3 Others v Tarlochan Singh Rai & 4 Others [2014] eKLR para 89.
80	 Hassan Ali Joho v Inspector General of Police & 3 Others [2017] KEHC 5771 (KLR) 

paras 95 & 96.
81	 Centre for Rights Education & Awareness (CREAW) v Attorney General & Another 

[2015] eKLR para 1. See also WO Khobe ‘Kenya’s totalitarian drift and justice Eric 
Ogola’s total democracy’ (2018) 34 The Platform 449.
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of remodelling societal structures to accommodate diverse groups and 
advance social justice.

In the decision of Peter Solomon Gichira v Independent Electoral and 
Boundaries Commission & Another, the Court asserted that the 2010 
Constitution is the product of a long struggle for democracy.82 The 
Court observed that the Constitution was partly a corrective measure 
to address the historical misrule and unchecked power of the executive. 
In effect, the Court’s acknowledgment of the legacy of past injustice 
and the deliberate design of political institutions to restore citizens’ 
sovereignty speaks directly to the transformative intent. By situating 
constitutional interpretation within the context of Kenya’s ongoing 
democratic journey, the judiciary demonstrates an active effort to use 
the Constitution as an instrument of social renewal.

Moreover, in the advisory opinion of the Supreme Court in The 
Matter of the Principle of Gender Representation in the National Assembly 
and the Senate, as argued earlier, the Court stressed the need to interpret 
the Constitution in a manner that is guided by the spirit and principles 
set out in the national values.83 The commentary in this case argued 
that while some constitutions are highly technical and minimalist, 
Kenya’s Constitution is a fusion of legal safeguards with broad, 
value-based declarations.84 The Court’s call for an interpretation that 
contributes both to the prescribed norm and to the declared guiding 
principles emphasises the fact that a transformative reading must be 
sensitive to the Constitution’s dual character as a legal document and 
as an expression of societal aspirations. This stance, which distinguishes 
between a purely structural approach and one that is inherently value-
oriented, plays a central role in Fombad’s idea of transformative 
constitutionalism.

4.3	 Critical assessment: Achievements and limitations

The judicial approach, while showing progress in embracing 
transformative constitutionalism, has also faced limitations in fully 
realising its transformative mandate, especially regarding human rights 
protection. The judiciary’s approach in Kenya reflects a tension between 
transformative and traditional formalistic interpretations of the 
Constitution, just as demonstrated in Fombad’s academic scholarship.

82	 Peter Solomon Gichira v Independent Electoral and Boundaries Commission & 
Attorney General Constitutional Petition 234 of 2017 [2017] KEHC 5754 (KLR) 
(Constitutional and Human Rights) (26 May 2017) (Judgment). 

83	 In the Matter of the Principle of Gender Representation in the National Assembly 
and the Senate (Advisory Opinions Application 2 of 2012) [2012] KESC 5 (KLR)  
(11 December 2012) (Advisory Opinion) (with dissent – Mutunga CJ & P) para 62. 

84	 Principle of Gender Representation (n 83) para 157. 
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4.3.1   Persistent elements of formalism

Despite the broad move toward a purposive, values-based interpretation, 
some decisions reflect elements of a traditional and formalistic mindset. 
Although the courts widely declare the Constitution as a tool for social 
change, they are sometimes constrained by legal technicalities and 
an adherence to established norms. For example, while the Supreme 
Court in Speaker of the Senate & Another85 emphatically embraces the 
transformative vision, certain readings in other cases have continued to 
rely on conventional interpretations that emphasise judicial restraint.86 
This residual formalism may serve as a guard against judicial overreach, 
yet it can also limit the full breadth of transformative reform envisaged 
by the Constitution. In relying on a mix of activist and conservative 
interpretations, the judiciary risks diluting the radical potential of 
transformative constitutionalism by not entirely discarding outdated 
interpretative frameworks. This stance, for example, has further been 
demonstrated in Mumo Matemu.87 In this matter, the Court was asked 
to review the appointment process of Mumo Matemu as Chairperson 
of the Ethics and Anti-Corruption Commission. Rather than engaging 
fully with the Constitution’s vision for social change, the Court relied 
on formal legal tests to determine whether proper procedures were 
followed and whether Matemu met a set constitutional threshold. This 
approach focused on technical compliance rather than the broader 
social values the Constitution seeks to enforce.

The High Court used the rationality and reasonableness tests to 
assess whether the executive and legislature had conducted a ‘proper 
inquiry’ into Matemu’s suitability.88 In so doing, it substituted its 
own view for that of the executive and legislature. This reliance on 
established legal formulas shows that the Court remained anchored 
to traditional interpretative methods. While these tests may safeguard 
against judicial overreach, they also limit the court’s ability to reimagine 
legal norms in line with the Constitution’s transformative purpose.89 
The Court of Appeal later took a more measured stance, acknowledging 
that issues of appointment should be primarily decided by the executive 
and legislature. It applied a ‘means-ends rationality test’, stressing that 

85	 In Re the Speaker of the Senate & Another v Attorney General & 4 Others Supreme 
Court Advisory Opinion 2 of 2013; [2013] eKLR (Re Speaker of Senate).

86	 GB Adugna ‘Transformative constitutionalism and the basic structure doctrine: 
A new account from Kenya’, https://www.iconnectblog.com/transformative-
constitutionalism-and-the-basic-structure-doctrine-a-new-account-from-kenya/ 
(accessed 7 August 2024).

87	 Martin Nyaga Wambora & 4 Others v Speaker of the Senate & 6 Others (2014) eKLR. 
88	 Wambora (n 87) para 298.
89	 L Kohn ‘The burgeoning constitutional requirement of rationality and the separation 

of powers: Has rationality review gone too far?’ (2013) 130 South African Law 
Journal 810.
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the review of the appointment process should be less about subjective 
judgment and more about whether the process met objective criteria. 
However, this deference further underscores the persistence of 
formalism. The Court of Appeal’s approach illustrates that the judiciary 
still refrains from developing new standards that would reflect the 
broader social and historical context that the Constitution intends to 
address.90

Linking this to transformative constitutionalism scholarship, this 
mix of approaches reflects an ongoing dilemma in constitutional 
adjudication: The judiciary must balance its activist role in advancing 
social change and rights protection with the need to respect procedural 
legality, separation of powers and democratic legitimacy. As seen in 
the Kenyan experience, the failure to fully discard outdated formalistic 
lenses tempers the judiciary’s transformative mandate, risking dilution 
of its radical potential. This duality exemplifies the tension identified 
in Fombad’s work, where courts sometimes fall short of realising the 
Constitution’s promise of social transformation by retreating to technical 
formalism in some decisions.

According to Khobe, this reliance on traditional, formalistic 
norms goes against the progressive spirit intended by the drafters of 
the Constitution.91 Instead of fully engaging with the transformative 
mandate, the courts have often opted to enforce procedural correctness 
and established technical standards. This reliance limits their ability to 
articulate new, context-sensitive criteria that would better reflect the 
Constitution’s aim to rebuild society on a foundation of social justice 
and equality. Thus, while formalism protects the separation of powers, 
it also curtails the radical change and reimagining of public institutions 
that a truly transformative constitutional order requires.

4.3.2   Overreliance on foreign decisions

Despite their unique strength, overreliance on foreign decisions can 
undermine judicial independence by making the local courts appear 
reliant on external legal decisions of other transnational quarters. 
It is often pointed out that foreign decisions may be perceived as 
favouring external interests rather than Kenya’s unique socio-political, 
cultural and legal context. For instance, in Speaker & Another and the 
advisory opinion in The Matter of the Principle of Gender Representation, 
the Supreme Court appreciated the role of comparative studies and 
reference to foreign decisions providing valuable insights and also 
shaping the Kenyan jurisprudence. However, the Court also cautioned 
that excessive reliance on foreign decisions runs the risk of importing 

90	 Wambora (n 87) para 14. 
91	 Khobe (n 62) 49. 
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models that do not fully reflect Kenya’s unique socio-cultural and 
historical context.92

While it is important to recognise the valuable role of comparative 
jurisprudence in enriching Kenya’s legal landscape, it is crucial to 
emphasise that excessive dependence on foreign decisions risks 
compromising judicial independence and diminishing the legitimacy 
of local courts. Fombad’s approach to transformative constitutionalism, 
both as a theory and a practical judicial philosophy, advocates a 
calibrated engagement with foreign jurisprudence, one that carefully 
balances universal principles of justice and human rights with Kenya’s 
distinct socio-political and cultural realities rooted in transformative 
constitutionalism.

4.3.3   Implementation and enforcement challenges

The Constitution grants the courts wide remedial powers to fashion 
solutions for constitutional breaches. However, the effectiveness 
of these measures largely depends on their implementation by the 
political and administrative machinery. As witnessed in Peter Solomon 
Gichira, the Court’s acknowledgment of historical misrule serves as 
a powerful theoretical statement; however, actual reforms require 
coordinated action by executive agencies and legislatures.93 Where 
remedial measures are announced without subsequent enforcement, 
the transformative promise remains largely aspirational and hollow.94 
In many instances, the decisions aimed at bolstering social equity have 
struggled to translate into tangible policy changes, thereby limiting the 
practical impact of judicial activism. This gap between jurisprudence 
and implementation poses a significant challenge to fully realising the 
Constitution’s transformative agenda.

Similarly, in Owino-Uhuru v Attorney General,95 the Supreme Court 
held that the government agencies responsible for environmental 
harm caused by industrial pollution are liable for failure to exercise 
their considerable powers to prevent lead poisoning and related harm. 
The Court affirmed that entities responsible for adverse environmental 
pollution and contamination must bear the costs of compensating the 
victims, Ksh 1,3 billion Kenyan shillings (approximately US $15 million), 
specifically for the residents’ injuries, loss of life and damage to their 
health. It also reinstated an award of Ksh 700 million for environmental 

92	 See sec 3(3) of the Supreme Court Act, 2011.
93	 Gichira (n 82). 
94	 W Ndegwa ‘Restoring the limits of judicial adjudication: Focus on impeachments’ 

(2020) 4 Journal of Conflict Management and Sustainable Development 79.
95	 Export Processing Zone Authority & 10 Others (suing on their own behalf and on behalf 

of all residents of Owino-Uhuru Village in Mikindani, Changamwe area, Mombasa) v 
National Environment Management Authority & 3 Others (Petition E021 of 2023) 
[2024] KESC 75 (KLR) (6 December 2024) (Judgment). 
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restoration, specifically directing the respondents to clean up the 
contaminated soil and water and remove any waste within a specified 
timeline. Importantly, the Court fashioned a new ‘structural interdict’ 
ordering NEMA to oversee the cleanup and remediation efforts and 
provide regular progress updates to the local Environment and Land 
Court (ELC), which would then monitor future progress. Despite this 
clear judicial directive, the enforcement has faced considerable delays 
and shortcomings. This situation exemplifies the ongoing struggle 
between the courts’ efforts to uphold constitutional rights and the 
political will needed to implement such decisions effectively. The 
failure to effectively enforce the orders of the court ultimately tends 
to threaten the transformative promise of the Constitution crusaded by 
Fombad. Further, it underscores the need for integrated governance, 
citizen participation and persistent judicial oversight to achieve the 
social and environmental goals of Kenya’s 2010 Constitution concretely.

4.3.4   Balancing constructive criticism and judicial activism

In Robert Alai v The Hon Attorney General & Another, the High Court 
explicitly noted that criminalising criticism is not consistent with the 
spirit of the Constitution.96 The Court in this case declared section 
132 of the Penal Code unconstitutional for unjustifiably limiting the 
right to freedom of expression under article 33 of the Constitution. It 
affirmed the vital principle that public officials must tolerate criticism to 
foster accountability and vibrant public debate essential for democratic 
governance. The decision demonstrates that senior public officials must 
be open to criticism and that dissenting views should not be suppressed 
in an open and democratic society. This position is crucial to nurturing 
an environment of accountability and healthy public debate, which 
are essential for the evolution of democratic governance. However, 
the challenge remains in striking the right balance between vigorous 
judicial activism and ensuring that public discourse does not undermine 
institutional stability. The safeguarding of dissent is a core value, yet 
it also raises the risk of creating an environment where unfettered 
criticism may sometimes lead to the politicisation of the courts. Thus, 
while the decision in Robert Alai meets the transformative ideal by 
protecting free speech, it also illustrates the delicate balancing act the 
judiciary must perform.

This ruling reflects the transformative constitutional ideal, 
envisioned by Charles Fombad, which regards constitutional rights 
such as free expression as essential for democratic participation and 
empowering citizens to challenge power structures, nurturing dissent, 

96	 Robert Alai v The Hon Attorney General & Another [2017] KEHC 6090 (KLR)  
(26 April 2017).
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and promoting inclusive governance by treating the Constitution 
as a dynamic tool for fostering openness, accountability and social 
transformation for a just society for all.

4.3.5   The ‘thick constitution’ and the quest for a value-
laden approach

Khobe’s characterisations of the 2010 Constitution as ‘thick’ and 
inherently value-laden emphasise that modern constitutional documents 
are meant to be normative-oriented, visionary and aspirational,97 
transcending mere structural arrangements.98 Khobe argues that a thick 
constitution must be understood as a repository of the nation’s deepest 
hopes and aspirations. This view aligns with Fombad’s definition, which 
sees transformative constitutionalism as a process aimed at rebuilding 
the state based on new principles and values.99 Nonetheless, while the 
rhetoric of a thick Constitution is powerful, its realisation in practice 
requires a coherent strategy for the socio-economic transformation 
envisioned in the text. Courts may deliver decisions that articulate 
aspirational goals, but without complementary measures from other 
branches of government, the transformation remains incomplete. The 
disconnect between judicial declarations and their implementation 
in public policy remains a critical area where the promise of a thick, 
transformative constitution is not always fully met.

5	 Conclusion 

In this chapter, I have demonstrated that transformative constitutionalism 
serves as an essential framework for addressing Kenya’s historical 
injustice, with the 2010 Constitution marking a clear departure from past 
governance by prioritising social justice, inclusivity, and the protection 
of fundamental human rights. The judiciary’s shift from strict literalism 
to a more purposive interpretation aligns with the transformative goals 
of the Constitution, especially through key components such as the Bill 
of Rights, the Preamble, and the Constitution’s supreme authority. These 
elements have strengthened checks on state power and empowered 
citizens to contest abuses whenever they arise, thus fulfilling Fombad’s 
criteria for transformative constitutionalism. However, all that is good 

97	 WO Khobe ‘The jurisdictional remit of the Supreme Court of Kenya over questions 
involving the interpretation and application of the Constitution’ (2020) 5 Kabarak 
Journal of Law and Ethics 1; see also WO Khobe ‘Kenya’s totalitarian drift and Justice 
Eric Ogola’s total democracy’ (2018) 34 The Platform 44-49.

98	 WO Khobe ‘Chief Justice Mutunga and social justice as the grundnorm of Kenya’s 
constitutional order’ (2015) 2 The Platform 9-11; WO Khobe ‘Reflections on five 
years of transformative constitutionalism in Kenya: Chimerical or viable?’ (2015) 9 
The Platform 41-45.

99	 Fombad (n 11) 17. 
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still contains inherent weaknesses. Some judicial decisions still reflect 
a traditional, formalistic mindset that may limit the full transformative 
potential of the constitutional order. Moving forward, sustained 
cooperation among the judiciary, legislature and executive will be vital 
to ensure practical reforms accompany judicial rulings, thus realising a 
more inclusive and equitable Kenyan society – a society that honours 
the sacrifices made for constitutional transformation since many people 
paid a heavy price through sweat and blood for the transformative 
nature to be achieved.100

Contextually, African constitutionalism has historically involved 
core principles such as fundamental rights, separation of powers and 
independent judiciaries. Yet, as Fombad notes, these elements alone 
do not guarantee constitutionalism without effective mechanisms for 
citizens to seek judicial redress. Post-independence African constitutions, 
often inherited from colonial models such as the British Westminster or 
hybrid French and US systems, initially failed to address governance 
challenges and were frequently manipulated by founding leaders to 
entrench authoritarian rule. In Kenya and elsewhere, constitutions 
were frequently amended to centralise presidential power, weakening 
democratic institutions and courts, which often became instruments of 
oppression rather than protectors of rights. Notorious Kenyan rulings 
during this era demonstrated courts adopting technical, formalistic 
reasoning to avoid upholding fundamental freedoms, thereby missing 
opportunities to defend constitutionalism. 

Given this historical legacy of rights abuses and institutional 
weaknesses, transformative constitutionalism emerges as a necessary 
remedial approach to reinvigorate constitutionalism, human rights and 
democratic governance in Kenya’s post-2010 era. 

100	 YP Ghai & JC Ghai Kenya’s Constitution: An instrument for change (2021) iii. 
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