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Abstract: Professor Charles Manga Fombad’s scholarship has been central to 
the articulation and understanding of constitutionalism in Africa, notably his 
strong emphasis that constitutionalism must be judged not merely by formal 
texts but by the extent to which power is effectively constrained in the service 
of human dignity, accountability and democracy. This chapter builds on this 
foundational insight by interrogating a new and insufficiently theorised locus 
of power in Africa’s constitutional landscape: Big Tech and digital platforms. It 
argues that contemporary threats to Africa’s evolving democracies increasingly 
emanate not only from executive overreach or weak institutions, but also from 
platform-mediated governance structures that shape political participation, 
public discourse, electoral processes and civic space without meaningful 
constitutional constraints. Drawing on Fombad’s functional and contextual 
approach to constitutionalism, the chapter reconceptualises constitutionalism 
in the digital era as a project that must confront private, transnational and 
algorithmic forms of power alongside that of the traditional state. It examines 
how platform dominance, data extraction, content moderation practices and 
algorithmic amplification challenge established constitutional principles 
such as accountability, equality, participation and the rule of law in African 
societies. The chapter finally proposes a reimagined framework of ‘digital-age 
constitutionalism for Africa’ or ‘constitutionalism 2.0’ – one that remains faithful 
to Fombad’s normative commitment to transformative constitutionalism while 
adapting it to the realities of platform power and digital governance. In doing 
so, the chapter seeks not only to honour his intellectual legacy, but to extend it 
into a terrain that will decisively shape the future of constitutional democracy 
in Africa.
Key words: constitutionalism; digital era; democracy in Africa; digital 
constitutionalism; Big Tech
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1	 Introduction 

Constitutionalism in Africa has long been conceived as a project 
primarily aimed at restraining the state.1 This has been a significant 
preoccupation of Professor Charles Manga Fombad’s scholarship over 
the years.2 He has argued that Africa’s constitutional crisis lies less in 
textual design than in ‘the widening gap between the constitutional texts 
and actual practice’, a gap that has produced what he calls ‘symbolic 
constitutionalism’ – impressive constitutional documents that fail to 
structure political life in any meaningful way.3 According to Fombad, the 
core tasks of African constitutionalism are to entrench the rule of law, 
enhance accountability, and prevent the manipulation of constitutional 
amendment procedures in ways that entrench incumbents and hollow 
out constitutional limits.4 His work, therefore, has focused, quite 
understandably, on public institutions and state actors as the primary 
bearers of power and potential abusers.5

The digital transformation of African societies, however, increasingly 
calls into question this state-centred approach.6 Across the continent, 
a small number of technology corporations, otherwise known as ‘Big 
Techs’ (particularly social platforms), now mediate essential democratic 

1	 BO Nwabueze Constitutionalism in the emergent states (1973) 1-2; HWO  Okoth-
Ogendo ‘Constitutions without constitutionalism: Reflections on an African political 
paradox’ in D  Greenberg and others (eds) Constitutionalism and democracy: 
Transitions in the contemporary world (1993) 65-80; HK Prempeh ‘Africa’s 
“constitutional revival”: False start or new dawn’ (2007) 3 International Journal 
of Constitutional Law 469-506; YP Ghai ‘Constitutionalism: African perspectives’ in 
M Pal Singh (ed) The Indian Yearbook of Comparative Law 2016 (2018) 143-169. 

2	 CM Fombad ‘Limits on the powers to amend constitutions: Recent trends in 
Africa and their impact on constitutionalism’ (2007) 6 University of Botswana Law 
Journal 27-60; CM Fombad ‘Constitutional reforms and constitutionalism in Africa: 
Reflections on some current challenges and future prospects’ (2011) 59 Buffalo Law 
Review 1007-1108. 

3	 CM Fombad ‘Strengthening constitutional order and upholding the rule of law in 
Central Africa: Reversing the descent towards symbolic constitutionalism’ (2014) 
14 African Human Rights Law Journal 412-448.

4	 CM Fombad ‘Constitutional building in Africa: The never-ending story of the making, 
unmaking and remaking of constitutions’ (2014) 13 African and Asian Studies 429-
451. See also Fombad (2011) (n 2) 1007.

5	 A few of these works that summarise the main ideas include CM Fombad ‘An overview 
of the separation of powers under modern African constitutions’ in CM Fombad (ed) 
Separation of powers in African constitutionalism (2016) 58; CM Fombad ‘The role of 
emerging hybrid institutions of accountability in the separation of powers scheme in 
Africa’ in CM Fombad (ed) Separation of powers in African constitutionalism (2016) 
325; CM Fombad ‘Democracy elections and constitutionalism in Africa: Setting the 
scene’ in CM Fombad & N Steytler (eds) Democracy elections and constitutionalism in 
Africa (2021) 19-35; CM Fombad ‘Corruption and the crisis of constitutionalism in 
Africa’ in CM Fombad & N Steytler (eds) Corruption and constitutionalism in Africa 
(2020) 15.

6	 L Abdulrauf ‘The complex path to digital constitutionalism in Africa: Colonial 
legacies, platform power, and the struggle for accountability’ in G de Gregorio and 
others The Oxford handbook of digital constitutionalism 1-4.
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and socio-economic functions. These Big Techs, with the aid of their 
platforms, exercise overlapping forms of structural power: They shape 
public discourse and electoral communication, mediate everyday 
economic transactions through messaging and mobile money systems, 
and provide the cloud and artificial intelligence (AI) infrastructure 
on which both governments and private actors (business entities and 
individuals) increasingly depend.7 These corporations do not merely 
offer neutral services. Through their control over data collection, 
content moderation and access to digital infrastructures, they exercise 
rule-making and agenda-setting powers that rival, and sometimes 
exceed, those of state governments, especially in Africa.8 They can 
determine which political speech is amplified or silenced, which civic 
actors are visible, and which groups are targeted with personalised 
propaganda or exclusion.9 Moreover, their content moderation practices 
are often driven by underlying political perspectives, which are 
indirectly imposed on users without adequate consideration for their 
own views. This configuration of power raises questions of substantial 
constitutional significance: Who decides the terms of public discourse? 
How are fundamental rights protected when they are mediated through 
private platforms? What forms of accountability exist when a content-
moderation decision taken in Silicon Valley shapes the ambit of political 
debate in Abuja or Nairobi? Yet, because most African constitutions and 
much of African constitutional scholarship remain anchored in a state-
centric conception of power, such questions are often treated as matters 
of sectoral regulation, competition policy or corporate responsibility, 
rather than as issues at the heart of constitutionalism itself.10

In other parts of the world, recent comparative scholarship 
underscores the inadequacy of a purely state-centric approach. Nemitz, 
for example, argues that in the age of AI it is ‘high time to bind new 
technology to the basic constitutional principles’, warning that the 
largely unregulated evolution of the digital economy has already 
put constitutional democracy ‘in danger’.11 For Nemitz, the problem 
is not only that states under-regulate technology, but that digital 
infrastructures themselves have become sites where core constitutional 
values such as human dignity, democracy and the rule of law are either 

7	 Abdulrauf (n 6) 7-9.
8	 T Gillespie ‘Platforms are not intermediaries’ (2018) 2 Georgetown Law Technology 

Review 198; G de Gregorio Digital constitutionalism in Europe: Reframing rights and 
powers in the digital age (2022) 4-7.

9	 See, generally, J Cobbe ‘Algorithmic censorship by social platforms: Power and 
resistance’ (2021) 34 Philosophy and Technology 739-766.

10	 Abdulrauf (n 6).
11	 P Nemitz ‘Constitutional democracy and technology in the age of artificial 

intelligence’ (2018) 376 Philosophical Transactions of the Royal Society A 20180089 .
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embedded or eroded.12 De Gregorio similarly shows how digitalisation 
has reshaped ‘rights and powers in the digital age’, producing a mixed 
constitutional geometry in which vertical public power co-exists with 
horizontal platform power and transnational private ordering.13 In 
this setting, traditional public law tools that presuppose a territorially 
bounded, hierarchically organised state often fail to reach the actors and 
infrastructures that most significantly shape individuals’ constitutional 
experience.14 

From a doctrinal perspective, this creates a double vulnerability 
for African evolving democracies. On the one hand, the long-standing 
implementation gap diagnosed by Fombad persists: Executives 
circumvent term limits, parliaments are pliant, and courts are under-
resourced or politically constrained.15 On the other hand, key dimensions 
of democratic life are being outsourced to private platforms whose 
design choices, business models and algorithmic systems remain largely 
outside the scope of constitutional law.16 As Van Oirsouw notes in a 
European context, digital technologies pose ‘fundamentally different’ 
challenges to constitutional values because they restructure the very 
conditions under which rights are exercised, and public power is 
legitimised.17 When similar technologies take root in weaker institutional 
settings, the risk is not merely incremental erosion but a deeper re-
allocation of power away from constitutionally constituted organs 
towards opaque, transnational corporations. Yeung adds a further layer 
to this concern, noting that when both public authorities and private 
firms rely on algorithmic systems to guide and constrain behaviour, 
governance increasingly occurs ‘by stealth’, through predictive analytics 
and nudging rather than through transparent rules and accountable 
decision-makers.18 In such environments, the classical constitutional 
guarantees of legality, due process and non-discrimination are strained, 
because individuals may be profoundly affected by systems whose logic 
they cannot see and whose operators are dispersed across jurisdictions.19 

For African constitutionalism, these insights pose at least 
three interrelated challenges. First, they suggest that the object of 
constitutional control must be broadened. If, as Fombad argues, 

12	 Nemitz (n 11) 4-6.
13	 De Gregorio (n 8) 3-8.
14	 De Gregorio (n 8) ch 1 generally.
15	 Fombad (n 3) 420-423; Fombad (2011) (n 2).
16	 J van Dijck ‘Governing the digital societies: Private platforms and public values’ 

(2020) 36 Computer Law and Security Review 105377.
17	 C van Oirsouw and others ‘Constitutional law in the digital era’ in C van Oirsouw 

and others (2023) 5 European Yearbook of Constitutional Law 4-6.
18	 K Yeung ‘Algorithmic regulation: A critical interrogation’ (2018) 14 Regulation and 

Governance 508-510.
19	 As above.
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constitutionalism is fundamentally about constraining the exercise 
of power and safeguarding rights,20 then private digital governors 
that structure public discourse, mediate access to essential services 
and profile citizens at scale are plainly exercising constitutionally 
relevant powers.21 Second, they reveal the limits of traditional vertical 
rights adjudication and institutional design. Courts that are already 
overstretched by classic separation-of-powers disputes may lack both 
the technical capacity and the jurisdictional reach to address harms 
arising from cross-border platform operations.22 Third, they call into 
question long-standing assumptions about sovereignty and territoriality 
that underpin African constitutional orders, when the practical ‘public 
sphere’ of a state is partly located within privately owned, globally 
operated infrastructures, treating constitutional law as concerned only 
with the state risks rendering it increasingly irrelevant to how power is 
actually experienced.23 

This chapter argues that Fombad’s conception of constitutionalism, 
while indispensable, must be expanded for the digital era. It proposes 
a shift from a purely state-centric model to what might be called 
‘Constitutionalism 2.0’ in Africa: an approach that recognises Big Tech 
as a constitutionally significant locus of power and seeks to subject 
platform governance to public law values of accountability, transparency 
and rights protection. This does not entail abandoning the state as 
the primary constitutional actor, but instead extending constitutional 
analysis along two axes: horizontally, to capture relations between 
private digital governors and constitutional subjects; and vertically, to 
incorporate regional and transnational regulatory initiatives that can 
meaningfully engage with platform power.24 

After the introduction, part 2 develops this argument by presenting 
Fombad’s foundational and landmark conception of constitutionalism, 
his analyses of durability, change and transformative constitutionalism 
in Africa, and the continued relevance of his flexible, text-plus-practice 
approach when confronted with non-state, digitally mediated power. 
Part 3 then turns to the digital sphere, analysing how Big Tech operates 
as a constitutional actor in African democracies through datafication, 
surveillance, content moderation and algorithmic manipulation. 
Part 4 sets out the ambits of ‘Constitutionalism 2.0’, drawing on 
debates on digital constitutionalism, data and AI sovereignty, and 

20	 Fombad (n 3) 414-416. See also Fombad (2011) (n 2) 1012-1013.
21	 Abdulrauf (n 6)
22	 As above.
23	 See, generally, G de Gregorio & R Radu ‘Digital constitutionalism in the new era 

of internet governance’ (2022) 30 International Journal of Law and information 
technology 68-87.

24	 E Celeste Digital constitutionalism: The role of internet bills of rights (2023) 84-87.
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the horizontality of rights to suggest how African regulators, courts 
and regional bodies might bring platform power within the circle of 
constitutionally constrained authority. Part 5 concludes by reflecting on 
how this extension of Fombad’s legacy can help safeguard the future of 
democracy in Africa’s digitally mediated public sphere.

2	 Fombad’s conception of constitutionalism: The 
state-centric approach

Drawing on Professor Fombad’s scholarship, this part seeks to elucidate 
his conception of constitutionalism. It demonstrates that, while his 
approach may plausibly be characterised as statist or state-centric, 
it is neither rigid nor static; instead, his writings reveal an apparent 
openness to evolution, adaptation, and constitutional transition.

2.1	 Fombad’s foundational conception of constitutionalism

Fombad’s work develops a distinctively African but recognisably classical 
understanding of constitutionalism, one that takes the state as the 
primary site of power and, therefore, the main object of constitutional 
control.25 Constitutionalism, for him, is a normative project that 
subjects public authority to a higher legal order, entrenches the rule of 
law and protects fundamental rights against arbitrary government.26 In 
his well-known discussion of ‘symbolic constitutionalism’, he describes 
many post-1990 African constitutions as impressive on paper yet largely 
ineffective in practice, noting ‘a widening gap between the constitutional 
texts and actual practice’ that allows incumbents to retain authoritarian 
habits under a democratic veneer.27 The central problem, in his view, is 
not the absence of constitutional texts, but the inability of those texts to 
structure political power and constrain rulers in everyday governance.28 
In other words, the inability of constitutions to operationalise the rule 
of law.

This foundational conception is deeply institutional. Fombad 
emphasises that constitutionalism requires more than a bill of rights and 
separation of powers clauses; it demands institutions that internalise 
constitutional limits and develop a ‘culture of constitutionalism’.29 
Executives must accept genuine limits on tenure and discretion, 
legislatures must act as sites of accountability rather than rubber stamps, 
and courts must possess both independence and the courage to check 

25	 Fombad (2011) (n 2) 1012-1013.
26	 Fombad (n 3) 431.
27	 As above.
28	 As above.
29	 Fombad (2011) 1007-1015.
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abuses.30 In his work on constitution building, he repeatedly returns to 
the idea that constitutions must tame power by embedding enforceable 
constraints on those who control the state apparatus.31 This focus on 
institutional practice explains his insistence that constitutionalism 
cannot be reduced to the existence of a written constitution; it is a 
political culture and practice in which constitutional rules actually 
guide behaviour.32​

Fombad’s state-centric orientation thus is not a narrow formalism 
but a historically informed response to Africa’s experience of military 
rule, one-party dominance and personalist presidencies. The state 
remains the main source of coercive power and the primary violator of 
rights; it is therefore the obvious target of constitutional design. In this 
framework, non-state actors appear mainly as beneficiaries or victims 
of state action, not as autonomous bearers of constitutionally relevant 
power. The ambition is to build constitutional democracies in which 
public authorities are limited, accountable and rights-respecting, while 
private actors operate within the legal order shaped by state institutions. ​

2.2	 Constitutional durability, change and flexibility

A second pillar of Fombad’s conception concerns how constitutions 
endure and evolve. In his analysis of ‘durability and change under 
modern African constitutions’, he scrutinises amendment procedures, 
informal practices and political incentives, showing how they combine 
to make African constitutions both vulnerable to manipulation and 
resistant to genuine reform.33 Fombad notes that many post-1990 
constitutions were deliberately drafted with ‘strict amendment 
procedures’ to prevent a return to authoritarianism, yet political elites 
have frequently used legal and extra-legal techniques, ranging from 
constitutional referendums to judicial capture, to neutralise term limits 
and entrench incumbents.​34

For Fombad, constitutional durability is not synonymous with 
rigidity. A constitution that cannot adapt to social and political change 
risks becoming irrelevant and inviting extra-constitutional adjustments; 
yet a constitution that is too easy to alter encourages constitutional 
adventurism and personalised rule.35 He therefore argues for a calibrated 

30	 CM Fombad & E Nwauche ‘Africa’s imperial presidents: Immunity, impunity and 
accountability’ (2012) 5 African Journal of Legal Studies 91-118.

31	 Fombad (n 4) 448-449.
32	 Fombad (n 3) 430; Fombad (2011) (n 2) 1014-1018; CM Fombad ‘Introduction’ in 

CM Fombad (ed) The implementation of modern African constitutions: Challenges and 
prospects (2016) 1.

33	 CM Fombad ‘Some perspectives on durability and change under modern African 
constitutions’ (2013) 11 International Journal of Constitutional Law 382-384, 401-
405.

34	 Fombad (n 33) 388, 401-405.
35	 Fombad (n 33) 395-397.
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balance: Core principles such as multi-party democracy, separation 
of powers, and fundamental rights should be entrenched through 
demanding amendment procedures, while more detailed institutional 
and policy choices should remain open to revision.36 What matters is 
that change occurs within the constitutional framework and in ways 
that reinforce, rather than erode, the commitment to constitutionalism.​

Fombad’s discussion of ‘third-termism’ illustrates this concern. He 
shows how presidents in several countries have manipulated amendment 
rules, referendums and courts to remove or neutralise term limits, 
thereby hollowing out the commitment to limited government that 
those provisions were designed to secure.37 This form of ‘constitutional 
coup’, he argues, exemplifies the way in which seemingly lawful change 
can be used to subvert the spirit of constitutionalism.38 Durability, on his 
account, thus depends not only on the technical design of amendment 
procedures, but also on the emergence of political and judicial actors 
willing to defend the core commitments of the constitutional order 
against opportunistic revision.39​

This attention to durability and flexibility reinforces the state-
centric orientation of his theory. The key institutions whose behaviour 
must be regulated – presidents, parliaments, constitutional courts, 
electoral commissions – are all organs of the state. The central question 
is how constitutional design can channel and restrain the exercise of 
public power over citizens and among citizens. Yet, the insistence on 
adaptability also hints at the possibility that constitutionalism, as he 
understands it, can respond to new forms of power and new governance 
challenges, provided these are recognised as constitutionally salient.

2.3	 Transformative constitutionalism and judicial 
adaptation

Fombad’s account of transformative constitutionalism, especially in his 
joint work with Eric Kibet on freedom of expression, adds a dynamic 
interpretive dimension to this state-centred framework.40 Drawing on 
South African and broader comparative debates, they argue that many 
post-authoritarian African constitutions are not merely instruments of 
restraint, but transformative charters intended to restructure deeply 
unequal societies and entrench participatory democracy.41 In this vision, 
courts play a central role in bridging the gap between constitutional 

36	 Fombad (n 33) 407-409.
37	 Fombad (n 33) 401-406.
38	 Fombad (n 33) 405-408.
39	 Fombad (n 33) 412-413.
40	 E Kibet & CM Fombad ‘Transformative constitutionalism and freedom of expression 

in Africa’ (2017) 17 African Human Rights Law Journal 340-366.
41	 Kibet & Fombad (n 40) 342, 346.
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ideals and reality by interpreting rights in ways that address historical 
exclusion, power imbalances and institutional weaknesses.42​

In their discussion of freedom of expression, Kibet and Fombad urge 
judges to adopt bold and creative approaches that foster open public 
debate while accounting for Africa’s fragile democracies and histories 
of repressive media laws.43 They suggest that courts should treat free 
expression as a foundational right that underpins electoral competition, 
accountability and the broader culture of constitutionalism, thereby 
warranting heightened protection against both legislative and executive 
interference.44 At the same time, they acknowledge that expression can 
be limited in carefully tailored ways to protect other constitutional 
values, such as dignity and public order, particularly in societies marked 
by ethnic tension and fragile institutions.45​

This transformative lens underscores Fombad’s belief that 
constitutional texts, while central, cannot by themselves secure 
constitutionalism. Judicial interpretation must be sensitive to social 
context and committed to realising the transformative ambitions 
embedded in rights and structural provisions. Courts are thus envisaged 
as state actors with a special responsibility to give life to constitutional 
commitments – whether by invalidating repressive speech laws, 
protecting media freedom or scrutinising electoral regulations.46​

Interestingly, this judicial role is not presented as a departure 
from his foundational conception but as its logical extension. If the 
crisis of constitutionalism in Africa lies in the disjunction between 
text and practice, then judges who interpret constitutions in a 
principled, transformative manner are crucial agents in closing that 
gap. Transformative constitutionalism becomes a means of ensuring 
that constitutional provisions on rights, separation of powers and 
accountability have tangible consequences in everyday governance.47 
Again, the focus remains predominantly on the state – on how courts 
constrain executives and legislatures, and how they protect individuals 
from public power – yet the method of reasoning is sufficiently open-
ended to acknowledge new threats to constitutional values as they 
emerge.

2.4	 The possibility of expansion

Although Fombad’s conception of constitutionalism is anchored in 
the state, his more recent works reveal a growing engagement with 

42	 Kibet & Fombad (n 40) 353-355.
43	 Kibet & Fombad (n 40) 345-348, 354, 357-359.
44	 Kibet & Fombad (n 40) 361-362, 366.
45	 Kibet & Fombad (n 40) 361-364.
46	 Kibet & Fombad (n 40) 358.
47	 As above.
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digital transformation, data governance and the role of private and 
transnational actors in African democracies. This suggests that his 
framework and ideas are not static but can expand as new forms of 
power come into view.

In his co-authored work on data protection in Africa, particularly 
the significance of the African Union (AU) Convention on Cybersecurity 
and Personal Data Protection 2014 (Malabo Convention), Abdulrauf 
and Fombad argue, among other things, that effective data protection 
regimes are now integral to safeguarding privacy, dignity and other 
constitutional values in the digital age.48 They note that the increasing 
reliance on digital identification systems, biometric databases and 
electronic records exposes citizens to new forms of surveillance and 
exploitation, particularly in contexts where regulatory capacity is 
weak.49 Protecting individuals against such risks, they contend, requires 
not only comprehensive data protection laws but also independent 
regulatory authorities and judicial oversight – classic instruments 
of constitutionalism adapted to a technologically transformed 
environment.50​

His article ‘Democracy and fake news in Africa’ goes even further 
in grappling with non-state digital power.51 There, he recognises that 
social media platforms, online disinformation campaigns and foreign 
digital interference have become significant threats to electoral integrity 
and democratic consolidation on the continent.52 Fake news, he argues, 
exacerbates an already severe ‘democratic recession’ by undermining 
citizens’ ability to make informed choices and by providing new tools 
for authoritarian mobilisation.53 Crucially, he acknowledges that these 
threats emanate not only from state actors but also from ‘foreign 
governments and global multinational companies which own and 
control the digital platforms on which fake news is spread’.54

Fombad’s response remains framed in constitutional terms. He 
calls for urgent measures at national, regional and international levels 

48	 LA Abdulrauf & CM Fombad ‘The African Union’s Data Protection Convention 2014: 
A possible cause for celebration of human rights in Africa?’ (2016) 8 Journal of 
Media Law 67.

49	 As above. See also M Musoni and others ‘Digital ID systems in Africa: Challenges, 
risks and opportunities’ ECDPM Discussion Paper 360 (2023), https://ecdpm.
org/application/files/5517/0254/4789/Digital-ID-systems-in-Africa-ECDPM-
Discussion-Paper-360-2023.pdf (accessed 30 March 2026); G  Razzano ‘4I4D – 
Digital and biometric identity systems in Africa’ AI4D Policy Paper (2021), https://
researchictafrica.net/wp-content/uploads/2021/07/digital-and-biometric-identity-
systems.pdf (accessed 30 March 2026).

50	 As above.
51	 CM Fombad ‘Democracy and fake news in Africa’ (2022) 9 Journal of International 

and Comparative Law 131-154.
52	 As above.
53	 Fombad (n 51) 133.
54	 Fombad (n 51) 132.
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to protect electoral integrity and uphold constitutional democracy, 
including regulatory interventions, enhanced media literacy and 
stronger judicial and regional oversight.55 While the primary focus 
still lies on how states should regulate and respond to fake news, the 
analysis implicitly recognises that key democratic functions, including 
information dissemination, public debate and electoral campaigning, 
are now mediated through privately owned digital infrastructures. 
In effect, platform operators and data-driven companies emerge 
as powerful actors whose behaviour has profound implications for 
constitutional rights and democratic processes.56

Taken together, these writings show that Fombad’s conception of 
constitutionalism can extend beyond its original, narrowly state-centred 
focus. His foundational commitments to the rule of law, rights protection, 
accountable governance and meaningful constitutional practice provide 
a normative lens through which digitally mediated power can be 
assessed. Data protection regimes, regulation of online disinformation 
and responses to foreign digital interference are all treated as part of 
the broader project of defending constitutional democracy in Africa. 
The conceptual move is subtle but significant: Without abandoning the 
state as the primary constitutional actor, he begins to treat private and 
transnational digital entities as contributors to constitutional problems 
that demand constitutional solutions. This openness provides a fertile 
foundation for the next step in the argument advanced in this chapter. If, 
as Fombad’s evolving work suggests, digital technologies and platform 
infrastructures can aggravate the implementation gap and destabilise 
democratic institutions, then it becomes increasingly plausible to regard 
Big Tech and platform operators themselves as constitutional actors. 

3	 The digital era and the rise of non-state power: 
Big Tech as a constitutional actor

This part builds on Fombad’s ideas to examine how the rise of non-
state digital power reconfigures constitutional vulnerability in Africa, 
and why his framework offers valuable resources for reimagining 
constitutionalism in the age of Big Tech.

3.1	 Re-centring constitutional vulnerability in the digital 
sphere

In Africa, the internet has quickly become an indispensable layer 
of political and social life, but also a new site of vulnerability that 

55	 As above.
56	 As above.
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classical, state-centred constitutionalism struggles to reach.57 Fombad’s 
analysis of fake news captures this double movement: social media 
‘has the potential to play an important role in enhancing democracy 
and constitutionalism in Africa’ by broadening participation, yet the 
abuse of digital platforms now ‘reinforces the steady decline towards 
authoritarianism’ by enabling manipulation, harassment and cross-
border interference in elections.58 Other scholars share a similar view 
regarding the potential benefits and threats posed by social media 
platforms to constitutional democracy in Africa. For example, Nyabola’s 
account of Kenyan politics similarly shows how platforms such as 
Facebook, Twitter and WhatsApp have become central to mobilisation 
and information sharing, but also to targeted disinformation and ethnic 
incitement, turning Kenya into ‘a perfect incubator for digital democracy 
and digital manipulation alike’.59

It is important to emphasise that these issues are not peculiar to 
Africa. Their growing attention from a constitutional law perspective 
has contributed to the emergence and consolidation of ‘digital 
constitutionalism’ as a distinct field of scholarship, providing a normative 
vocabulary for understanding and interrogating these developments. 
In Europe, one of the leading scholars advancing the concept is De 
Gregorio, who argues that digital platforms have become ‘de facto 
authorities’ that delimit users’ rights and enforce quasi-public policies 
outside the state apparatus, exercising ‘quasi-public powers online’.60 
Another prominent scholar, Celeste, describes digital constitutionalism 
as the set of normative responses that seek to restore equilibrium in a 
constitutional ecosystem disrupted by digital technologies, emphasising 
that new threats to rights emerge from both states and private 
intermediaries.61 Abdulrauf translates these insights to African contexts, 
arguing that constitutional law has so far been deployed mainly ‘as a 
bulwark against governmental powers and not necessarily private 
entities like digital platforms’, even though platforms now provide 
‘services analogous to those of governments’.62

This re-centring of vulnerability means that the main risks to free 
and fair elections, public deliberation and privacy no longer come only 
from presidents, parliaments or law enforcement agencies, but also 
from the architectures and business models of Big Tech corporations. 
Indeed, the vulnerabilities exposed in Africa by digital platforms, Big 

57	 Abdulrauf (n 6).
58	 Fombad (n 51) 131-132.
59	 N Nyabola Digital democracy, analogue politics: How the internet era is transforming 

politics in Kenya (2018) 10.
60	 De Gregorio (n 8) 95.
61	 Celeste (n 24) 84-87.
62	 Abdulrauf (n 6).
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Tech and their algorithmic systems have increasingly been interpreted 
through the metaphoric lens of colonialism and exploitation. In this 
regard, Birhane’s notion of ‘algorithmic colonisation’ highlights how AI 
systems built on Western data and values by Big Tech can reproduce 
and deepen structural inequalities when exported to African contexts, 
reinforcing stereotypes and marginalising those already at the edges 
of society.63 Nothias makes a similar point about ‘digital colonialism’, 
showing how Facebook’s Free Basics and other initiatives extend 
corporate control over African communication infrastructures while 
presenting themselves as development projects.64

For constitutionalism in Africa, these developments imply that 
constitutional vulnerability has migrated into spaces where public 
law has paid little attention: privately owned platforms, proprietary 
algorithms and transnational infrastructures. The challenge is not only 
that states may abuse digital technologies, but also that key conditions 
for democracy, such as information, visibility and participation, are 
governed by actors who are not constitutionally constituted yet wield 
power functionally comparable to that of public authorities.

3.2	 Datafication, surveillance and the erosion of privacy 

One defining feature of Big Tech’s power in Africa is the pervasive 
datafication of everyday life. Mobile phones, mobile money, social 
media and biometric identification systems generate vast streams 
of personal and behavioural data that are collected, processed and 
monetised by corporations and, in many cases, shared with or accessed 
by governments.65 Abdulrauf notes that African states are rapidly 
adopting digital ID and smart governance schemes without fully 
developed data protection regimes, exposing citizens to ‘new forms of 
surveillance and control’ that existing constitutional frameworks are ill-
equipped to manage.66 Abdulrauf and Fombad’s work on data protection 
in Africa underscores that privacy and data protection have become 
essential to safeguarding dignity and autonomy in digital societies. Yet, 
many African data protection laws remain fragmented, under-enforced 
or narrowly focused on state data collection and processing practices 
rather than platform ecosystems.67

63	 A Birhane ‘Algorithmic colonisation of Africa’ (2020) 17 SCRIPTed 389-390, 396-
399.
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Datafication at scale also enables forms of commercial and state 
surveillance that sit uneasily with constitutional commitments to 
privacy and liberty. Birhane shows how AI-driven decision-making 
and predictive analytics, often developed elsewhere and imported 
into African contexts, tend to entrench existing hierarchies and treat 
marginalised groups as convenient testing grounds for intrusive 
technologies.68 She argues that, under the guise of ‘data-driven’ 
governance, communities already at the periphery can become subject 
to opaque scoring systems, predictive policing tools and biometric 
tracking, with little transparency or recourse.69 In some countries, data 
collected by telecoms and platforms has reportedly been repurposed for 
security operations or political monitoring, blurring the line between 
commercial profiling and state surveillance.70

From a constitutional perspective, the difficulty is that many of 
these practices occur in hybrid zones where public and private roles are 
intertwined. Platforms gather data for targeted advertising, but the same 
infrastructure also facilitates state censorship, shutdowns, or targeted 
harassment. As rightly noted, regulators and courts in Africa are only 
beginning to see themselves as ‘digital constitutional agents’ capable 
of mediating this relationship between governments and platforms.71 
Where data protection authorities exist, they often lack the capacity or 
independence to confront powerful corporations or politically sensitive 
surveillance programmes.72

The erosion of privacy in the platform age, therefore, is not 
simply a matter of isolated violations. It reflects an underlying shift 
in the distribution of informational power when large parts of African 
societies become legible to remote corporations and security agencies 
through continuous data capture, constitutional guarantees of privacy 
and autonomy risk becoming largely symbolic unless they are backed 
by enforceable limits on both state and corporate surveillance.

3.3	 Content moderation and freedom of expression

If datafication redistributes informational power, content moderation 
reshapes the conditions under which freedom of expression and public 
debate are exercised. Fombad had earlier discussed how social media 
platforms have become central arenas for electoral politics, enabling 
mobilisation but also facilitating disinformation, ethnic incitement and 

68	 Birhane (n 63) 389-409.
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coordinated harassment.73 He notes that fake news is generated not only 
by domestic actors but also by foreign governments and multinational 
companies. He warns that these dynamics can ‘worsen the deepening 
democratic recession’ on the continent.74

Yet, the responses of platforms themselves, through tools such 
as content moderation policies, algorithmic demotion and account 
suspensions, also raise constitutional questions. This is why Klonick 
famously has described major platforms as ‘the new governors’: private 
entities that write quasi-legal rules, adjudicate disputes, and enforce 
sanctions over billions of users.75 Their community standards, hate speech 
policies and political advertising rules effectively determine the scope of 
permissible expression in many African public spheres, often with little 
transparency or local input.76 This is a serious constitutional question, 
as noted in emerging scholarship, especially from Europe. De Gregorio, 
for example, shows how such content moderation practices amount 
to the exercise of ‘quasi-public powers online’ by digital platforms.77 
He therefore explained how Europe is addressing this constitutional 
concern within a constitutional law paradigm by embedding procedural 
safeguards and transparency obligations through instruments such as 
the Digital Services Act.78

African experiences illustrate the risks when digital platforms’ 
content moderation activities are left unregulated. The Meareg v Meta 
Platforms79 case, brought to the Kenyan courts on behalf of the family 
of Ethiopian academic Meareg Amare, alleges that Meta’s failure to 
remove inciting posts on Facebook contributed to his murder, and 
challenges the company’s claim that it should not be subject to Kenyan 
jurisdiction. The case starkly demonstrates how content moderation 
failures can have lethal consequences in contexts of ethnic conflict, and 
how difficult it is for victims to obtain a remedy when platform decisions 
are taken in distant offices under opaque rules. In other words, their 
decision on what content should remain and what should be removed 
is mainly driven by economic and business logic rather than genuine 
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concern for people and their communities, and increasingly coerced 
compliance with domestic laws, including extraterritorial orders issued 
by states on how certain content should be treated. This phenomenon 
is aptly captured by Nothias, who argues that moderation and product 
decisions are often driven by commercial and geopolitical logics, not 
by concern for local constitutional values or linguistic and cultural 
nuance.80 Similarly, content moderation is often carried out in disregard 
for international norms by platforms having responsibility to respect 
rights in states where they operate.

At the same time, governments have sometimes used the language 
of fake news and platform responsibility to justify draconian speech 
restrictions, internet shutdowns and criminalisation of online 
criticism.81 Abdulrauf previously warned that in a context of deep 
distrust of state power, citizens may view any regulation of platforms 
with scepticism, even where the goal is to protect rights.82 The result 
is a fraught triangle between states, platforms and users, in which 
constitutional commitments to freedom of expression are mediated by 
private rules and algorithmic systems that were never designed with 
African constitutional orders in mind. In short, platform governance 
is often framed through an implicit rhetoric that these companies are 
merely providing neutral services that ‘enable’ the exercise of rights in 
contexts where domestic institutions are failing, thereby obscuring how 
their business models, design choices and regulatory bargains form an 
additional layer of the wider digital colonial project.

3.4	 Algorithmic manipulation and democratic integrity

Beyond content moderation concerns and data practices, platforms’ 
algorithmic design shape what citizens see, how they are targeted 
and how they participate in democratic life. Recommendation systems 
optimise for engagement, often privileging sensational or polarising 
content; and targeting tools enable micro-segmentation of voters; 
and ranking algorithms can amplify some voices while rendering 
others practically invisible.83 According to the report of the Kofi Annan 
Commission on Elections and Democracy in the Digital Age, the ‘virality, 
velocity, anonymity and transnational reach’ of new information 
technologies create ‘novel challenges for democracy’ that have already 
been exploited to distort elections and deepen mistrust.84

80	 Nothias (n 64) 341.
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African scholars and activists have begun to theorise these 
phenomena as forms of structural power. Birhane argues that algorithmic 
systems imported into African contexts are often built on data and 
assumptions that marginalise African perspectives, leading to ‘biased 
and discriminatory outcomes’ that disproportionately affect those 
already at the periphery.85 With regard to Kenya, Nyabola describes how 
political actors, sometimes in collaboration with foreign consultancies, 
have used data analytics and targeted messaging to manipulate public 
opinion, echoing the Cambridge Analytica operations that combined 
voter profiling with inflammatory content.86 Ndlela and Mano also show 
how similar tactics have been employed in Southern African elections, 
with bots, coordinated networks and paid influencers shaping online 
narratives in ways that are difficult to detect or counter.​87

These practices threaten democratic integrity in at least three ways. 
First, they enable highly asymmetrical influence, where well-resourced 
actors – domestic elites, foreign states, or corporations – can micro-target 
voters with tailored messages that exploit cognitive biases and socio-
economic vulnerabilities. Second, they erode the shared informational 
baseline on which democratic deliberation depends, as different groups 
are fed divergent ‘realities’ by algorithmic curation. Third, they create 
new channels for foreign and corporate interference in elections, 
reinforcing what Nothias and others call digital colonialism: external 
actors shaping political trajectories through control of infrastructures 
and data.88

Legal accountability for this algorithmic manipulation of democratic 
processes in Africa remains thin. Existing electoral and media laws were 
drafted for an analogue environment and typically focus on broadcast 
rules, campaign finance and formal propaganda, not on algorithmic 
ranking or data-driven persuasion. In some African countries, such as 
Nigeria, regulators have begun experimenting with platform guidelines 
and codes of conduct, but these efforts remain piecemeal and often 
lack enforcement teeth.89 In other countries, civil society groups are 
turning to litigation, public campaigns and transnational advocacy to 
contest platform practices they see as fuelling violence or suppressing 
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dissent, yet they operate in a legal vacuum where the constitutional 
responsibilities of platforms are undefined.90 

From a constitutional theory perspective, algorithmic manipulation 
crystallises the argument that Big Tech companies now function as 
constitutional actors in African democracies. Their design choices and 
business models directly affect core constitutional values: the integrity 
of elections, the fairness of public deliberation, and the equal worth of 
citizens’ voices. Yet, they are not subject to the checks and balances, 
transparency obligations or rights-review mechanisms that apply to state 
institutions. This asymmetry is precisely what digital constitutionalism 
seeks to address. Abdulrauf suggests that African courts, regulators and 
regional bodies must increasingly act as ‘digital constitutional agents’, 
developing doctrines and instruments that bring platform power within 
the orbit of constitutional scrutiny.91 The following part builds on this 
insight to explore what an African ‘Constitutionalism 2.0’ might look 
like – one that remains faithful to Fombad’s state-centred legacy but 
extends its reach to the algorithmic infrastructures and corporate actors 
that now shape the continent’s democratic future.

4	 Constitutionalism 2.0: Towards a digital era 
constitutionalism in Africa 

Fombad’s works over the years clearly articulate the vision of 
African constitutionalism: to tame public power through a culture of 
constitutionalism underpinned by the rule of law, the protection of rights 
and accountable institutions.92 This vision, as argued, can be extended 
to the digital era, resulting in Constitutionalism 2.0. Constitutionalism 
2.0 does not abandon this state-centred core. Instead, it extends it to the 
digital architectures and corporate actors that now shape democratic 
life.93 The question arises as to how Big Tech can be treated as part 
of the circle of ‘constitutionally relevant’ power while preserving the 
centrality of the constitution as a higher-law framework for the exercise 
of authority in Africa. Below are a few suggestions guided by Fombad’s 
vision.

4.1	 Bringing Big Tech within ‘constitutionally relevant’ 
power

Digital constitutionalism has rapidly evolved into a central framework 
in contemporary constitutional discourse, shaping scholarly and 
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regulatory approaches to platform governance and the constitutional 
limits of private digital power. It starts with the insight that private 
platforms exercise powers very similar to those of public authorities. 
In this respect, De Gregorio describes digital platforms as ‘de facto 
authorities’ that define and enforce online rights and obligations, 
reshaping the balance of power between states, corporations and 
users.94 Celeste conceptualises digital constitutionalism as a set of 
normative responses – constitutional texts, court decisions, platform 
rules and civil society initiatives – aimed at re-embedding constitutional 
values into digital governance.95 African perspectives build on this, but 
stress the continent’s particular vulnerabilities, especially when using 
constitutional law to address the growing concerns associated with Big 
Tech and digital platforms. According to Abdulrauf, African constitutional 
law has primarily been deployed as a bulwark against governmental 
power rather than private entities such as digital platforms. This position 
appears increasingly untenable given the quasi-public functions these 
platforms now perform.96 Birhane’s notion of ‘algorithmic colonisation’ 
highlights how AI systems and data infrastructures designed elsewhere 
embed external interests and values into African social orders, creating 
new forms of domination that classical constitutionalism does not easily 
apprehend.97 Nothias makes a similar point about corporate control 
over communication infrastructures.98

Fombad’s foundational insistence that constitutionalism is about 
constraining power, not merely labelling institutions, suggests a 
route forward. If what triggers constitutional concern is the ability to 
shape citizens’ rights, opportunities and public debate, then platforms 
that dominate African information ecosystems clearly qualify as 
constitutionally relevant, even if they are private and transnational.99 
Constitutionalism 2.0, therefore, proposes a functional criterion: Any 
actor, state or non-state that exercises sustained, structural power over 
core constitutional goods (elections, public discourse, privacy, equality) 
should fall within the normative horizon of constitutionalism.

This move echoes debates on constitutionalism beyond the state. 
One of its strongest proponents, Walker, argues that if constitutionalism 
is a way of framing and constraining public power, it should not be 
limited to the nation state, but should also respond to transnational 
and non-state regimes that wield comparable authority.100 Teubner’s 
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‘societal constitutionalism’ similarly suggests that powerful social 
subsystems, such as markets, media and science, develop their own 
‘civil constitutions’ that need internal and external constitutional 
constraints.101 In Africa’s digital environment, these theories support 
the idea that platform governance is a new constitutional site, one that 
must be integrated into, rather than placed outside, the constitutional 
project Fombad has articulated.

4.2	 Reimagining Fombad’s pillars under digital conditions

Although Fombad’s main pillars of constitutionalism – the rule of law, 
separation of powers, accountability and rights protection – remain 
compelling, they need to be re-imagined for a mixed ecosystem of state 
and platform power.

In his account of the separation of powers and institutional roles, 
Fombad treats the doctrine primarily as a horizontal distribution 
of governmental authority among the executive, legislature and 
judiciary, with additional support from independent constitutional 
bodies such as electoral commissions and human rights institutions.102 
Constitutionalism 2.0 extends this architecture to include specialised 
digital regulators and data protection authorities as core constitutional 
actors.103 Abdulrauf suggests that such regulators can act as ‘digital 
constitutional agents’, mediating between states, platforms and 
citizens.104 Regional bodies – the African Commission and Court on 
Human and Peoples’ Rights, the Economic Community of West African 
States (ECOWAS) Court and, potentially, new AU digital governance 
organs – can add a vertical dimension, providing oversight where 
national institutions are captured or weak, much as Fombad envisages 
regional mechanisms supporting domestic constitutional orders.105

With regard to accountability and transparency of private digital 
governors, Fombad’s critique of ‘symbolic constitutionalism’ targets the 
lack of real accountability for public officials who violate constitutional 
rules.106 In the digital realm, a similar symbolic gap exists between 

520-523.
101	 G Teubner ‘Societal constitutionalism: Alternatives to state-centred constitutional 

theory?’ in C Joerges and others (eds) Transnational governance and constitutionalism 
(2004) 3-7.

102	 CM Fombad ‘An overview of separation of powers under modern African constitutions’ 
in CM Fombad (ed) Separation of powers in African constitutionalism (2016) 58. See 
also CM Fombad ‘The role of emerging hybrid institutions of accountability in the 
separation of powers scheme in Africa’ in CM Fombad (ed) Separation of powers in 
African constitutionalism (2016) 325.

103	 Abdulrauf (n 6).
104	 As above.
105	 See, generally, his thoughts in this regard in CM Fombad ‘Internationalisation of 

constitutional law and constitutionalism in Africa’ (2012) 60 American Journal of 
Comparative Law 439. See also Fombad (2011) (n 2) 1007.

106	 Fombad (n 3) 412-448.



78      Cultivating comparative constitutional law in Africa

platforms’ stated commitments to human rights and their opaque 
moderation and data-processing practices. Klonick’s description of 
platforms as ‘new governors’ points to the need for public law-style 
safeguards – reason-giving, appeal mechanisms, due process – in 
platform governance itself.107 African cases such as Meareg v Meta 
and several reports show that, without such safeguards, platform 
decisions can endanger lives and distort elections. Constitutionalism 
2.0, therefore, extends Fombad’s accountability ideal to private 
actors: Where platforms perform public function roles in elections, 
public communication or essential services, they should be subject 
to transparency duties, independent review and context-sensitive 
standards anchored in African constitutional rights.

Within the framework of rights protection in hybrid constitutional 
orders, Kibet and Fombad underscore the judiciary’s role as a core 
institutional guarantor of fundamental rights, especially freedom of 
expression, in fragile democracies.108 Cachalia and Klaaren similarly 
argue that privacy and data protection disputes involving private firms 
should be understood through a public law lens when they implicate 
structural inequalities and democratic participation.109 Together, these 
approaches support the horizontality of rights: Constitutional rights 
should inform and constrain not only state action but also private 
digital governance where the impact on individuals and democracy is 
comparable. African courts already move in this direction when they 
apply constitutional rights in labour, housing or defamation disputes 
between private parties; therefore, extending such reasoning to platform 
cases would be a logical next step.110 Fombad himself considers this 
possibility when he points out that the 

advantage of … horizontal application of a bill of rights is that it will enable 
private individuals and other actors such as parastatals and multinationals, 
who in this era of globalisation and privatisation perform many of the func-
tions previously performed by the state, to incur responsibility for human 
rights violations.111

4.3	 Operationalising rights in platform design and 
governance

Constitutionalism 2.0 in Africa requires moving beyond ex post litigation 
to embed constitutional values into the design and operation of digital 
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systems. De Gregorio argues that digital constitutionalism must 
influence the architecture of the digital environment, not just regulate 
outcomes.112 Abdulrauf likewise calls for African regulators and courts 
to engage with the technical details of platform design, data flows 
and algorithmic decision making if they are to act as effective digital 
constitutional agents.113

For participation and expression, this means scrutinising how 
ranking and recommender systems affect pluralism, exposure to diverse 
viewpoints and the visibility of marginalised voices. Nyabola’s analysis 
of Kenyan elections shows that political micro-targeting and opaque 
content curation can entrench ethnic cleavages and exclude non-elite 
actors from visibility.114 Birhane and Nothias demonstrate how design 
choices grounded in external commercial priorities can reproduce 
racialised and geopolitical hierarchies. Constitutionalism 2.0 would treat 
these as questions of equality and democratic inclusion, asking whether 
platform structures systematically disadvantage particular groups or 
perspectives and whether mitigation duties should be imposed.

For privacy and equality, operationalisation entails demanding 
privacy-by-design and anti-discrimination-by-design from both state 
and corporate deployers of AI and data analytics tools. Abdulrauf 
and Fombad have previously underscored the need for robust data-
protection impact assessments, independent oversight and effective 
remedies.115 Algorithmic impact assessments, transparency obligations 
around training data and model behaviour, and constraints on highly 
intrusive practices (such as mass biometric surveillance or political 
profiling) can be framed as constitutional requirements when they 
implicate core rights.

Courts have a role in articulating these duties, but regulators and 
standard-setting bodies are equally important. Here, Teubner’s idea 
of ‘civil constitutions’ within social subsystems is suggestive: Sector-
specific codes of conduct, technical standards and platform governance 
frameworks can serve as internal constitutional instruments, provided 
they are aligned with and supervised by public law values.116 In Africa, 
this could mean regional model codes on platform governance or AI 
ethics, developed under AU auspices and interpreted in light of the 
African Charter on Human and Peoples’ Rights (African Charter). 
A step in the right direction has already been taken at the AU level 
with the African Commission on Human and Peoples’ Rights (African 
Commission) Resolution 630 of March 2025, which mandates the 
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development of continental guidelines for monitoring technology 
companies’ content governance and information integrity practices in 
Africa.117

4.4	 Normative proposals: Interpretation, legislation and 
regional soft law

Constitutionalism 2.0 needs concrete pathways. Building on Fombad’s 
insistence that constitutionalism is realised through practice rather than 
proclamation, three sets of interventions are critical.

The first is with respect to constitutional interpretation. African 
courts can use existing constitutional provisions on dignity, privacy, 
equality, expression, fair elections and access to information to subject 
digital governance to constitutional scrutiny, even in the absence 
of explicit ‘digital rights’ clauses. In this regard, Nemitz argues that 
constitutional principles such as fundamental rights, democracy and the 
rule of law must ‘bind new technology’ and not be treated as optional 
add-ons.118 Kibet and Fombad already advocate a bold, context-sensitive 
interpretation of freedom of expression; a similar approach could be 
extended to cases involving platform liability, data protection and 
algorithmic harms, treating private digital actors as duty bearers when 
their conduct significantly shapes constitutional goods.119

The second concerns the legislative and regulatory frameworks. 
Many African states are adopting data protection and cyber governance 
laws, but these laws can be better aligned with constitutional values. 
This includes clarifying the responsibilities of platforms during elections 
(transparency for political advertising, cooperation with electoral bodies, 
rapid response to incitement), establishing clear duties for data and AI 
governance (impact assessments, non-discrimination, limits on sensitive 
uses), and empowering independent regulators with investigative and 
sanctioning powers. Abdulrauf’s notion of digital constitutional agents 
points to the need for regulators with constitutional mandates, not 
merely technical or economic remits.

The third concerns regional soft law and judicial dialogue. Given the 
transnational character of Big Tech, regional instruments are essential. 
The African Commission’s Declaration of Principles on Freedom of 
Expression and Access to Information in Africa already addresses aspects 
of internet governance. It could be supplemented with principles on 
platform responsibilities, algorithmic transparency and data protection 
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norms.120 Regional courts can develop jurisprudence that interprets 
the African Charter in digital contexts, offering guidance to national 
courts and regulators and reducing the risk of fragmentation. This 
responds to Fombad’s call for regional mechanisms to support domestic 
constitutional orders amid authoritarian drift.121

Constitutionalism 2.0 thus remains faithful to Fombad’s legacy: It is 
still about constraining power, protecting rights and building a culture 
of constitutionalism. What changes is the map of power. In Africa’s 
digital era, the institutions that most profoundly affect democratic life 
include not only presidents, parliaments and courts, but also platforms, 
data brokers and AI providers – treating these actors as constitutionally 
relevant with obligations shaped by African constitutional values and 
enforced through a mix of interpretation, legislation and regional 
governance offers a path beyond both naïve celebration of technology 
and narrow state centrism. It sketches a narrative in which African 
constitutionalism evolves, as Fombad’s own work suggests it can, to 
confront the structural power of Big Tech and to secure the future of 
democracy in a digitally mediated public sphere.

5	 Conclusion: Extending Fombad’s legacy into 
Africa’s digital democratic future 

Extending Fombad’s legacy into Africa’s digital democratic future means 
holding on to his central intuition while widening the field on which 
constitutionalism operates. At the core of his work is the claim that 
constitutions in Africa are not self-executing texts but instruments for 
taming power, entrenching the rule of law and protecting rights, and that 
constitutionalism fails whenever a gap opens between constitutional 
design and constitutional practice. The first part of this chapter argued 
that this foundational, state-centred conception remains indispensable. 
Fombad’s analyses of ‘symbolic constitutionalism’, constitutional 
durability and transformative adjudication provide a robust framework 
for structuring institutions, constraining amendment and guiding courts 
as they interpret rights in ways that support democratic participation 
and equality.

At the same time, the chapter suggested that the terrain on which 
this struggle is fought has shifted in the digital era. Big Tech platforms 
now mediate data flows, public discourse and electoral competition 
across Africa. Their infrastructures enable mobilisation and voice, but 
they also facilitate surveillance, disinformation and foreign interference 
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in ways that strain traditional notions of privacy, autonomy and free 
expression. Algorithmic recommendation systems and targeted political 
advertising further personalise information environments, deepen 
asymmetries of influence and make many of the most serious threats 
to democratic integrity originate not from formal state action but from 
corporate design choices and business models. Building on emerging 
debates in digital constitutionalism, the third part of the chapter argued 
that these developments make it increasingly plausible to treat Big Tech 
as a constitutional actor. Several scholars have shown that platforms 
wield quasi-public powers: They set general rules for speech, design the 
architectures through which elections are contested and process data 
in ways that can either entrench or mitigate structural inequalities. 
African critiques of ‘algorithmic colonisation’ and ‘digital colonialism’ 
emphasise that, on this continent, corporate digital power is layered 
atop existing global hierarchies and dependencies. If constitutionalism, 
in Fombad’s sense, is about constraining power wherever it threatens 
rights and democracy, then limiting it to state organs alone becomes 
increasingly untenable.

The final part sketched what was called ‘Constitutionalism 2.0’: an 
approach that remains faithful to Fombad’s pillars but adapts them to 
a hybrid landscape of state and platform power. Separation of powers 
now includes independent digital regulators and data protection 
authorities alongside courts and parliaments as ‘digital constitutional 
agents’ charged with mediating relations between states, platforms 
and citizens. Accountability and transparency, long at the centre of 
Fombad’s critique of symbolic constitutionalism, become demands 
directed not only at presidents and legislatures, but also at platforms 
that now act as ‘new governors’ of online speech and data. Rights 
protection, which Kibet and Fombad place at the core of transformative 
constitutionalism, acquires a horizontal dimension: Constitutional 
guarantees of participation, privacy, equality and expression should 
inform the design and operation of digital infrastructures, not merely 
constrain public officials. 

To make this shift concrete, the chapter pointed to three avenues: 
creative constitutional interpretation that brings digital harms within 
the scope of existing rights; legislative and regulatory frameworks that 
impose clear obligations on platforms in relation to elections, data and 
algorithms; and regional soft law instruments and judicial dialogue that 
articulate continent-wide principles for digital governance anchored 
in the African Charter. Seen together, these moves do not abandon 
Fombad’s state-centric constitutionalism, but extend it. The project he 
helped define – closing the gap between constitutional text and the 
real distribution of power – now requires engaging with infrastructures, 
algorithms and corporations that were once peripheral to constitutional 
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thought. A Constitutionalism 2.0 that treats Big Tech as part of the 
landscape that African constitutions must tame, while still guarding 
against authoritarian executives and captured courts, would be a fitting 
continuation of his lifelong effort to turn constitutionalism in Africa 
from an exercise in drafting impressive texts into a practice of practical 
constraint on all centres of power that shape the lives and freedoms of 
ordinary people.
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