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Abstract: Using textual analysis, this chapter examines the value goals of 
African constitutions, how they are supposed to be implemented, and why 
implementation problems occur. Reviewing the texts of 54 African constitutions, 
it draws out some salient trends. It finds that many of these constitutions 
embrace internationally recognised principles, present themselves as the 
foundation of social consensus, and set broad national development objectives, 
including extensive socio-economic rights and sometimes affirmative action. At 
the same time, these constitutions often display distrust of ordinary citizens’ 
political capacity, leading to ‘formal’ democratisation through restrictions on 
candidacy, weakened parliamentary representativity due to the appointment 
of members, and limited protection for local autonomy. To prioritise stability, 
especially after the turbulent pre-1990s, many African constitutions adopt ‘self-
defence democracy’ ideas, strengthen the executive branch of the government, 
and empower central government intervention in local governance. To make 
constitutional ideals more enforceable, most African constitutions establish 
constitutional review petition mechanisms and additional oversight bodies. 
Key words: Africa; survey of 54 African constitutions; implementation of 
constitution; democratic politics; constitutional consensus; system design

1	 Introduction

This chapter adopts an external perspective on African constitutions. 
For observers who lack an in-depth understanding of local conditions, 
constitutional texts provide a useful starting point for research. They are 
also the most visible expression of the intentions of the framers of those 
constitutions. Although discrepancies often exist between constitutional 
norms as articulated on paper and their implementation in practice, the 
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texts themselves remain an essential anchor for analysis and discussion.1 
Indeed, even for more engaged internal observers, a close examination 
of African constitutional texts can generate important insights.2 On 
this basis, the chapter reviews the constitutions of 54 African states.3 
A list of the constitutions examined is provided in an appendix to the 
chapter, with the year of adoption and the year of last amendment of 
each constitution indicated. 

In underdeveloped democracies lacking full adherence to the 
principles of the rule of law, it has been argued that constitutions remain 
words on paper, being merely a constitution without constitutionalism.4 
However, the formal prescriptions of the constitutions still, to a large 
degree, reflect the value proposition of the framers of the constitutions 
and their attitudes towards diverse constitutional issues. Moreover, 
many problems in the implementation of constitutional standards 
can trace their cause back to the institutional design. In light to these 
realities, based on the textual analysis of the African constitutions, 
this chapter explores the value targets, their expected implementation 
mechanisms, and then investigates the causes of the various problems.5

The chapter in part 2 analyses the values of the African constitutions 
under review. Texts of African constitutions show a strong value 
inclination. They recognise the values and principles of the international 
community as their own, position themselves as the basis of the social 
consensus, and indicate objectives of the development of the country. 

Part 3 deals with formal democratisation in political life. In terms of 
building a government based on principles of democracy, arising from a 
distrust of the political culture and political capacities of their population, 
many African constitutions pursue only formal democratisation.6 Some 

1	 D Schindler ‘Constitutionalising dissent: The universe of opposition rules in African 
constitutions’ (2025) 14 Global Constitutionalism 419-444.

2	 For an earlier survey of the human rights provisions of African constitutions, see 
C Heyns & W Kaguongo ‘Constitutional human rights law in Africa’ (2006) 22 South 
African Journal on Human Rights 673.

3	 These states are the African members of the United Nations. The Sahrawi Arab 
Democtatic Republic (SADR) is therefore not included. Admitted as a member of 
the Organisation of African Unity (OAU) in 1984, the SADR, also known as ‘Western 
Sahara’, is a member of the OAU’s successor, the African Union (AU), but not of 
the UN. Morocco withdrew from the OAU due to the admission of SADR into the 
OAU, but was readmitted (to the AU) in 2017. See the African Court on Human 
and Peoples’ Rights decision in Bernard Mornah v Benin & 7 Others (Application 
28/2018), decided on 22 September 2022). 

4	 HWO Okoth-Ogendo ‘Constitutions without constitutionalism: Reflections on an 
African political paradox’ in IG Shivji (ed) State and constitutionalism: An African 
debate on democracy (1991) 3-25.

5	 During the research process, all the texts of the African constitutions refer to the 
materials on the website of Constituteproject, https://www.constituteproject.org 
(accessed 12 January 2022). All the constitutions and their latest update date are 
included in Appendix to the article: Constitutions Referred.

6	 CM Fombad ’An overview of the state of electoral democracy in Africa’ (2022) 14 
African Journal of Legal Studies 245-268; HK Prempeh ‘Africa’s “constitutionalism 
revival”: False start or new dawn?’ (2007) 5 International Journal of Constitutional 
Law 469-506.
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of the constitutions restrict the citizens’ suffrage in terms of property 
and educational level. Representativity of the parliament is limited, 
especially by appointed members. Local autonomy is not fully recognised 
and protected. 

Part 4 deals with constitutional promotion of political stability. In 
light of the lessons learned from their turbulent history before 1990s, 
framers of the African constitutions pay much attention to political 
stability. They introduce the theory of ‘self-defence’ democracy, confer 
a strong position on the executive and establish a strong central 
government. 

Facing a sharp contrast between ideals and realities, to realise the 
goals of the constitutions, African constitutions highlight their binding 
force. Part 5 discusses elements of African constitutions that reinforce 
their own bindingness. Most African constitutions have established 
a constitutional review process, providing citizens with formally 
convenient constitutional petition channels. The constitutional review 
organs are further entitled to adjudicate political disputes. Various 
special institutions have been established to promote strict constitutional 
oversight. 

2	 Value inclination trends

The values in African constitutions may exhibit trends towards 
recognising international documents as binding (discussed in 2.1 
below); defining themselves as foundation of social consensus 
(considered in 2.2); and as aspiring to ensure developmental objectives 
(surveyed in 2.3). 

2.1	 Recognition of the binding force of international 
documents

International legal instruments often express the shared values of 
the global community, so the extent to which constitutions recognise 
them reveals how outward-looking a constitutional order is. Across 
Africa, most constitutions explicitly acknowledge the binding force 
or guiding authority of international documents, especially in texts 
adopted after 2000. This part outlines how that recognition is written 
into constitutional language, showing three main patterns – references 
in Preambles, provisions in the main text, and clauses that give 
international norms direct legal effect domestically.

International documents are carriers of the spirit and value 
principles of the international community. Forty-four (81,5 per cent) 
African constitutions refer in their Preambles or text to the binding 
force of international documents to their constitutional order. Among 
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the 10 countries7 without these references are the two countries with 
the oldest constitutions on the African continent, namely, Botswana and 
Mauritius. The other eight constitutions were also enacted before 2000. 
It can be concluded that, after 2000, the binding force of international 
documents is explicitly recognised by all the new African constitutions. 
In these 44 countries, the recognition of the binding force varies 
somewhat in their modes of expression, mainly manifested in three 
ways. 

The first way is to mention the international documents in the 
Preambles of the constitutions. These Preambles recognise the guidance 
of principles of international documents to the domestic constitutional 
and legal system of their respective countries. Among these countries, 
article 65 of the Cameroonian Constitution and Preamble to the 
Moroccan Constitution define the Preamble as an integral part of the 
Constitution, further strengthening the binding force of international 
documents. There are 21 such countries.8 

The second way is recognition of their guidance in the main body 
of the constitution. In comparison to the first form of the articles in the 
Preamble, which tend to be abstract mention of certain principles and 
values, the second kind of articles tend be more detailed. There are also 
21 such countries.9

The third way is to confirm the direct legally binding force of the 
international documents in the main body of the constitution. The first 
group of these constitutions stipulates that provisions of international 
documents ratified by the state possess the identical status with a 
domestic law, such as article 93 of the Egyptian Constitution.10 The 
second group confers higher status to certain provisions of international 
documents, such as article 20 the Tunisian Constitution.11 The third group 
integrates the basic principles of international law into their domestic 
legal systems, such as article 2(5) of the Kenyan Constitution.12 The 

7	 These ten countries are Botswana, Mauritius, Eritrea, Nigeria, Guinea-Bissau, Sierra 
Leone, Lesotho, Tanzania, Liberia and Zambia.

8	 These 21 countries are Egypt, Benin, Burkina Faso, Togo, Congo, DRC, Djibouti, 
Guinea, Gabon, Cameroon, Comoros, Côte d’Ivoire, Madagascar, Mali, Mauritania, 
Morocco, South Sudan, Niger, Senegal, Chad and Central Africa.

9	 These 21 countries are Algeria, Ethiopia, Angola, Benin, Equatorial Guinea, Cape 
Verde, The Gambia, DRC, Guinea, Ghana, Zimbabwe, Libya, Malawi, Morocco, 
Mozambique, South Africa, Niger, Seychelles, São Tomé and Príncipe, Swaziland 
and Somalia.

10	 Art 93: International agreements and conventions: ‘The state is committed to the 
agreements, covenants, and international conventions of human rights that were 
ratified by Egypt. They have the force of law after publication in accordance with 
the specified circumstances.’ Egypt Constitution of 2014.

11	 Art 20: ‘International agreements approved and ratified by the Assembly of the 
Representatives of the People have a status superior to that of laws and inferior to 
that of the Constitution.’ Tunisia Constitution of 2014.

12	 Art 2: ‘(5) The general rules of international law shall form part of the law of Kenya.’ 
The Constitution of Kenya, 2010.
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fourth group incorporates specific provisions and rights of international 
law into their domestic legal order. For example, article 19 of the 
Rwandan Constitution prescribes that ‘[e]very child has the right to 
specific mechanisms of protection by his or her family, other Rwandans 
and the state … as provided for by national and international law’. 
There are altogether 14 such countries.13

These three categories of constitutions sometimes overlap 
themselves. Some countries belong to two or even all three categories 
of these countries, such as the Benin Constitution, which has adopted 
all these three types of prescriptions.

The Universal Declaration of Human Rights (Universal Declaration) 
is the most favoured of the international documents. Twenty-three 
constitutions referred to it. This is followed by the African Charter on 
Human and Peoples’ Rights (African Charter), which is referred to by 16 
constitutions. The third-favoured international document is the Charter 
of the United Nations, which is referred to by the constitutions of 10 
countries.

2.2	 Defining itself as foundation of social consensus

First, the texts of 21 (38,9 per cent) African constitutions explicitly state 
that the constitution has universal binding force.14 Accordingly, the 
fundamental rights enshrined in the constitution can be applied among 
private entities. The authority of the constitution then penetrates all 
aspects of society. The texts of 47 (87 per cent) constitutions provide 
for the duties of citizens to the state and society.15 In some of these 
constitutions, constitutional duties are provided for in detail. These 
duties range from military service, upholding national unity, taking 
basic education, protecting the public property or environment, to 
serving society. It can therefore be concluded that many constitutions 
seek to educate the people of their countries to become the ideal citizens 
envisioned by their framers. There are 5116 (94,4 per cent) countries 
altogether in these two categories.

In terms of their constitutional function, the universal binding force 
and the civil duties are quite similar. Both expand the application field 
of the constitution, from the relationship between state and citizens 
to all fields of social lives. Therefore, it is fair to say, when containing 

13	 These 14 countries are Egypt, Ethiopia, Benin, Burundi, Kenya, Rwanda, Malawi, 
Namibia, South Africa, Senegal, Sudan, Somalia, Tunisia and Uganda.

14	 These constitutions are those of Ethiopia, South Africa, Mozambique, Namibia, 
Lesotho, South Sudan, Rwanda, Eritrea, Swaziland, Zimbabwe, Liberia, Kenya, 
Uganda, The Gambia, Cape Verde, Malawi, Ghana, Somalia, Republic of Congo, 
Zambia and Nigeria.

15	 Seven constitutions without these duties are those of Botswana, Comoros, Mauritius, 
Malawi, Liberia, Lesotho and South Africa.

16	 The other three countries are Botswana, Comoros and Mauritius.
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many prescriptions branded with stark value inclination, the African 
constitutions tend to define themselves, explicitly or implicitly, as the 
founding document of the social values. 

Only the Constitutions of Botswana, Comoros and Mauritius provide 
for neither universal binding force nor civil duties. It is noteworthy 
that the Constitutions of Botswana and Mauritius are the oldest on the 
African continent, and are representative of a more a classical liberalist 
tradition. Currently, Comoros is quite underdeveloped in terms of 
democracy and the rule of law.17 Its Constitution consists of only 47 
clauses.

The wide existence of civil duties in the African constitutions might 
be related to their general reference the international documents. As 
discussed before, the African Charter is the second-most favoured 
international document by the African constitutions. Chapter II, Part I 
(articles 27 to 29)18 of the African Charter explicitly outlines a range of 
duties that citizens owe to other citizens, their family, community and 
home country. 

2.3	 Developmental aspirations

Twenty-eight (51,9 per cent) African constitutions clearly define 
the national development goals.19 These goals frequently include 
political, legal, economic, cultural, and even international objectives. 
Taking their role as the founding document of the social consensus 
into consideration, it might be argued that these constitutions have 
truly provided a comprehensive blueprint for the national and social 
development. 

Forty-seven (87 per cent) constitutions provide a detailed list of 
the economic, social and cultural rights of citizens, that is, the second-
generation rights whose realisation depends on the active intervention 
of the state.20 

Given the structural deficits in the realisation of citizens’ rights arising 
from historical burden, especially their rights to equal social welfare, 20 
(37 per cent) African constitutions authorise the government to engage 
in affirmative action, such as privileged treatment to women, elderly 
people and minorities.21 For example, article 68(4) of the Malawian 

17	 https://www.idea.int/democracytracker/country/comoros (accessed 10 February 
2026). 

18	 Arts 27-29 African Charter on Human and Peoples’ Rights.
19	 These 28 constitutions are those of South Sudan, Egypt, Tanzania, Swaziland, 

Rwanda, Lesotho, Ghana, Sudan, Nigeria, Liberia, Sierra Leone, Eritrea, Zimbabwe, 
Zambia, Niger, The Gambia, Namibia, Mozambique, Ethiopia, São Tomé and 
Príncipe, Kenya, Cape Verde, Equatorial Guinea, Morocco, Angola, South Africa, 
Guinea-Bissau and Malawi.

20	 The 7 other constitutions are those of Botswana, Djibouti, Cameroon, Comoros, 
Libya, Mauritius and Mauritania.

21	 These Constitutions are those of Zimbabwe, Angola, Swaziland, Malawi, Senegal, 
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Constitution stipulates that at least half of the members of the senate 
shall be women. The historical and continuing discrimination against 
women undoubtedly is an important factor underlying these affirmative 
actions. 

Only the constitutions of seven countries (Botswana, Mauritius, 
Djibouti, Cameroon, Comoros, Libya and Mauritania) do not contain 
any of these three kinds of prescriptions in their texts. Among them, 
Botswana and Mauritius, as representatives of the classic constitutions, 
are naturally on the list. The other five constitutions all address in some 
detail development goals in their Preambles. Consequently, it is safe to 
say that using the constitution to guide the development of the state is 
a universal practice on the African continent.

3	 Formal democratisation in political life

At present, all African countries have parliaments elected by the 
people. In addition, 32 (59,3 per cent) African constitutions provide for 
referendum procedures, which enable the resolution of a wide range 
of issues, ranging from ratification of international treaties, territorial 
changes to the organisation of state power, and so forth.22 This reflects 
a strong trust in and respect for the political capacities of the people, as 
well as a firm commitment to the democratisation of the country.

However, further analysis reveals a contradiction. Literally, 
African constitutions largely pursue formal democratisation, far from 
allowing the average people a deciding say in political life. In fact, the 
pronounced normative orientation of many African constitutions reveals 
an underlying constitutional distrust toward the political capacities of 
ordinary citizens, particularly considering widespread concerns about 
low levels of constitutional literacy.23 Due to this distrust, the political 
rights, the forms of political participation or even the composition of 
the parliament are subject to explicit constitutional restrictions. In the 
following part (3.1), the constitutional inclusion of restriction of suffrage 
based on wealth or educational background is considered, followed 
by a brief assessment (part 3.2) of the limitations of parliamentary 
representativity under selected African constitutions. Local autonomy is 

Ethiopia, Sudan, Uganda, Algeria, Kenya, Namibia, Niger, Ghana, South Sudan, 
Tanzania, Burundi, Morocco, Somalia, Egypt and Rwanda.

22	 These 32 countries are Republic of Congo, Chad, Tunisia, Algeria, São Tomé 
and Príncipe, Namibia, Niger, Equatorial Guinea, Benin, Guinea-Bissau, Guinea, 
Senegal, Ghana, Burkina Faso, Côte d’Ivoire, Mali, Togo, Mauritania, Sierra Leone, 
Cameroon, Djibouti, Uganda, Sudan, DRC, Burundi, South Sudan, Gabon, Angola, 
Egypt, Mozambique, Cape Verde and Rwanda.

23	 CM Fombad ‘Constitutional literacy in Africa: Challenges and prospects’ (2018) 44 
Commonwealth Law Bulletin 492-513. 
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a cornerstone of modern democracies. Part 3.3 surveys the recognition 
and protection of local autonomy in African constitutions.

3.1	 Restriction of suffrage based on wealth or educational 
background

Twenty-two (40,7 per cent) African constitutions impose wealth or 
educational requirements on suffrage, particularly regarding eligibility 
to stand for certain public offices, such as President, minister or 
parliamentarian.24 Wealth thresholds are mainly reflected in the ban 
against bankrupt citizens running for office. Some constitutions further 
stipulate that upon bankruptcy, parliamentarians lose their seats 
immediately, such as article 77(1)(i) of the Sierra Leone Constitution, 
article 62 of the Botswana Constitution, and article 34 of the Mauritius 
Constitution. Restrictions on educational levels are mainly manifested 
in the requirement for candidates to obtain certain educational 
qualifications or the ability to read and write in the official language of 
the country.

In the early history of Western constitutions, similar limitations 
were also present. The purpose of these limitations was widely 
recognised as preventing the lower class of society from participating 
in the political process. Although these African constitutions do not 
directly restrict the average citizen’s right to vote, these restrictions on 
the right to vote continue to have a significant impact on the principle 
of one-man-one-vote. In a healthy democracy, it can be expected that 
political competition would eliminate irresponsible candidates, if 
bankruptcy or illiteracy were regarded as indicators of irresponsibility. 
These constitutional restrictions again reflect the distrust of African 
constitutions. They did not plan to take the risk to rely solely on the 
normal political selection process, nor did they believe that voters were 
wise enough to select capable candidates, let alone the most capable 
ones. In these circumstances, it reflects a distrust not only of the political 
capabilities of ordinary citizens but also of the viability of democratic 
politics in their country. 

Of these 22 countries, Botswana and Mauritius are the two 
pioneer countries in terms of democracy and the rule of law in Africa. 
It might then be argued that this distrust has already existed since 
the independence of African countries and, after all these years, no 
essential change has taken place. Taking the strong value inclination, 
missions to foster a new type of citizen and the substantial guidance to 

24	 These 22 countries are Kenya, Swaziland, Ghana, The Gambia, Sudan, Niger, 
Uganda, Sierra Leone, Tanzania, Nigeria, Zambia, South Sudan, Botswana, Somalia, 
Lesotho, Malawi, South Africa, Namibia, Mauritius, Senegal, Zimbabwe and Egypt.
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the development of the country into consideration, this constitutional 
distrust will be further enforced. 

3.2	 Limitations of parliamentary representativity

Currently, 16 (29,6 per cent) African constitutions still provide for 
parliamentary members to be appointed by the head of the state, 
namely, the President or the King (in the case of Eswatini).25 Defining 
these appointed members, these constitutions rarely provide concrete 
criteria for the appointment. Vague terms are mostly used, such 
as ‘eminent persons’ (for instance, article 80 of the Burkina Faso 
Constitution; article 101 of the Algerian Constitution). These vague 
provisions give the head of state considerable power to intervene in the 
composition and bargaining process of Parliament. Where the head of 
state in African countries often controls the executive, the existence of 
these appointed members will provide the executive with an effective 
institutional channel to influence Parliament. Parliament is the central 
platform for political participation. When Parliament itself cannot 
guarantee its independence and autonomy against other state organs, 
especially the executive, the democratic colour of the political process 
will inevitably be weakened. 

3.3	 Limitations on local autonomy

In a country with diverse ethnic groups, the structure and functioning 
of local government, as well as the relationship between central and 
local authorities, tend to be key factors in maintaining political stability. 
Its constitution is expected to provide detailed provisions on these two 
issues. Accordingly, it is surprising to see that African constitutions are 
very brief, sometimes even abrupt, in their provisions on the rules of 
local government. 

Currently, only three African constitutions, namely, those of 
Ethiopia, Nigeria and Somalia, explicitly establish federalism as the 
constitutional principle governing the country’s vertical organisation. 
Nonetheless, there are 2726 (50 per cent) countries whose parliament 
consists of two chambers, namely, the first chamber, representing 
the whole population, and the second chamber, representing diverse 
regional and social interests within the country. Members of the second 
chamber are elected either directly by the electorate of the regions 
represented, or indirectly by the representative body of the region. 

25	 These 16 countries are The Gambia, Equatorial Guinea, Madagascar, Rwanda, 
Burkina Faso, Tanzania, Zambia, Botswana, South Sudan, Togo, Lesotho, Namibia, 
Cameroon, Egypt, Algeria and Swaziland.

26	 These 27 countries are Ethiopia, Burundi, Equatorial Guinea, Togo, Republic 
of Congo, DRC, Gabon, Zimbabwe, Cameroon, Lesotho, Madagascar, Malawi, 
Mauritania, Morocco, Namibia, South Africa, Nigeria, Senegal, Somalia, Liberia, 
South Sudan, Burkina Faso, Algeria, Kenya, Rwanda, Swaziland and Sudan.
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In some cases, the second chamber is also expected to transmit the 
demands of different ethnic and social groups, such as the youth, women 
and persons with disabilities. For instance, article 61 of the Ethiopian 
Constitution stipulates that ‘[e]ach nation, nationality and people shall 
be represented in the House of the Federation by at least one member’. 

Half of the African countries have established a second chamber in 
their central parliament. This fact exposes the awareness of the framers 
of African constitutions to respond to the diverse demands of the various 
regions and ethnic groups within the country. If these constitutions were 
to respond more effectively to these demands, one would reasonably 
expect to find numerous protections of local autonomy within them. 
The relationship between central and local government would also be 
expected to be regulated in detail. However, the actual position is that 
African constitutions contain few prescriptions on the organisation of 
local governments, and constitutional protection for local autonomy 
also rarely exists. In sharp contrast, some constitutions explicitly 
authorise the central government to intervene in the operation of local 
governments.

First, among the 27 constitutions with a second chamber, 1927 grant 
the first chamber, that is, the representative house, a dominant position 
over the second chamber. This domination is mainly reflected in the 
prescription that when the two chambers have different opinions, the 
representative house can overcome the objection of the second chamber 
through a simple majority, assigning the latter only a delaying function 
in the decision-making process of the representative chamber. 

Second, African constitutions are prone to set an ambiguous 
delineation of powers between central and local governments. Only 
1428 (25,9 per cent) of the African constitutions expressly deal with 
the issue of allocation of legislative powers between the central and 
local governments. Of these 14 countries, the Constitutions of Nigeria, 
Comoros, South Africa and Kenya stipulate that all residual power 
is vested in the central rather than the local government, further 
enhancing the dominant position of the central government. Ironically, 
Nigeria is one of three African countries that explicitly recognise the 
constitutional principle of federalism. In the vertical state organisation, 
the implementation of laws enacted by the central government, 
the distribution of financial resources among the central and local 
governments, and the self-organisation of local governments tend to 
be core issues. These core issues, however, receive little attention in 

27	 These 19 countries are Ethiopia, Burundi, Equatorial Guinea, Togo, Republic 
of Congo, DRC, Gabon, Zimbabwe, Cameroon, Lesotho, Madagascar, Malawi, 
Mauritania, Morocco, Namibia, South Africa, Nigeria, Senegal and Somalia.

28	 These 14 countries are Nigeria, Zimbabwe, Comoros, Ethiopia, South Africa, Ghana, 
DRC, Uganda, Kenya, Sudan, South Sudan, São Tomé and Príncipe, Madagascar 
and Tunisia.
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African constitutions. For example, confronting widespread poverty 
and the relatively better financial situation of the central government 
in Africa, the development of local governments depends largely on 
the financial support from the central government. Therefore, it is 
necessary that central government impose constitutional duties to assist 
local government. However, only 1329 (24,1 per cent) of the African 
constitutions provide for these binding legal duties on the central 
government. These serious deficiencies of institutional design illustrate 
the neglect on the part of the framers of African constitutions regarding 
the protection of local autonomy.

4	 Promotion of political stability 

African constitutions show a strong value inclination together with a 
distrust of the local political culture, as they advance toward formal 
democratisation. It therefore becomes increasingly clear that the true 
aim of most African constitutions is to achieve their constitutional 
objectives gradually, relatively independent of local population influence 
and participation. Further analysis reveals that political stability is an 
important goal of African constitutions. First of all, African constitutions 
have generally introduced the theory of ‘self-defence’ democracy, such 
as prohibiting the amendment of certain constitutional principles, 
giving citizens a constitutional right to resist unconstitutional activities 
and organisations. Second, in sharp contrast to somewhat restricted 
parliaments, African constitutions are very generous in the definition 
of executive power. Third, many African constitutions authorise the 
central government to intervene in the operation of local government 
under certain circumstances. Since the local autonomy has already 
been significantly neglected, these intervention powers further create 
strong central governments in Africa.

4.1	 Self-defence democracy theory

Following World War II, in light of the catastrophe of the Nazi regime, 
the Basic Law of the Federal Republic of Germany first introduced 
the theory of self-defence democracy. It stipulates that certain articles 
and principles of the Basic Law should not be amended, and citizens, 
associations and political parties should not jeopardise the basic order 
of ‘free democracy’ established by the Basic Law, otherwise they will 
lose their corresponding constitutional rights. Article 20 of the Basic 
Law further provides that ‘[a]ll Germans shall have the right to resist 

29	 These 13 countries are Nigeria, Kenya, Ghana, Uganda, Sudan, Egypt, DRC, South 
Sudan, Malawi, Morocco, Tunisia, Comoros and South Africa.
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any person seeking to abolish this constitutional order, if no other 
remedy is available’.30

Since its first introduction, the self-defence democracy theory 
has exerted far-reaching influence on the development of modern 
constitutions. African constitutions have also widely adopted this 
theory, further revealing their openness to innovation in designing the 
constitutions. Thirty-six31 (66,7 per cent) African constitutions contain 
provisions based on the theory self-defence democracy. These provisions 
include the prohibition on amending certain principles or provisions 
of the constitution, the ban on unconstitutional political parties, and 
resistance right of the citizens. 

Among the prohibitions on amending certain constitutional 
principles and provisions, the three issues most mentioned are the 
polity, territorial integrity and the relationship between religion and 
the state. The first is the polity form of the state. Nineteen32 African 
constitutions prohibit the amendment of the state’s polity form. Among 
these, the Moroccan Constitution prohibits changes to its monarchy, 
and the 18 other constitutions prohibit a change to its republic polity. 
Fifteen33 constitutions prohibit amendment to its religious principles, 
which can be further divided into two categories. Four countries – 
Algeria, Morocco, Somalia and Tunisia – prohibit changes to the official 
and privileged status of Islam. The other 11 countries prohibit any 
change to the constitutional principle of the secular state. Fourteen34 
constitutions prohibit any activities that will jeopardise the territorial 
integrity of the country. Judging from these three kinds of prohibitions, 
it might be argued that the issues of polity, religion and territorial 
integrity are of primary significance in the implementation of African 
constitutions. 

Other prohibitions on amendments of the constitution concern the 
fundamental rights, presidential tenure, the democracy principle in 

30	 Two founding judgments on the self-defence democracy theory of the German 
Federal Constitutional Court are BVerfGE 2,1-SRP Urteil, and BVerfGE 5, 85-KPD 
Urteil. 

31	 These 36 countries are Djibouti, Algeria, Morocco, Liberia, Mozambique, Comoros, 
Benin, The Gambia, Senegal, Cape Verde, Chad, South Sudan, Sierra Leone, 
Burundi, Ghana, Tanzania, DRC, Niger, Rwanda, Burkina Faso, Madagascar, São 
Tomé and Príncipe, Guinea, Egypt, Togo, Equatorial Guinea, Somalia, Namibia, 
Central African Republic, Côte d’Ivoire, Mali, Mauritania, Guinea-Bissau, Republic 
of Congo, Gabon and Tunisia.

32	 These 19 countries are Djibouti, Algeria, Benin, Cape Verde, Chad, Madagascar, São 
Tomé and Príncipe, Equatorial Guinea, Côte d’Ivoire, Mali, Guinea-Bissau, Republic 
of Congo, Senegal, Gabon, Morocco, DRC, Niger, Guinea and Tunisia.

33	 These 15 countries are Algeria, Benin, Cape Verde, Chad, São Tomé and Príncipe, 
Côte d’Ivoire, Mali, Guinea-Bissau, Republic of Congo, Gabon, Morocco, Niger, 
Guinea, Tunisia and Somalia.

34	 These 14 countries are Djibouti, Algeria, Comoros, Benin, Cape Verde, Chad, 
Burundi, Madagascar, São Tomé and Príncipe, Equatorial Guinea, Côte d’Ivoire, 
Mali, Guinea-Bissau and Republic of Congo.
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organisation of the political parties. None35 of the African constitutions 
provides citizens the right to act against unconstitutional organisations 
and individuals. In five countries (Benin, The Gambia, South Sudan, 
Ghana and Togo) it is even a constitutional duty of their citizens to fight 
against these unconstitutional organisations or individuals.

4.2	 Strong executive 

In the checks and balances of the government powers and their 
separation, the executive power is a central issue, especially against an 
African backdrop.36

First, 36 (66,7 per cent) African constitutions place the chapter of 
the executive before that of the legislative, that is, Parliament, awarding 
the executive the most important status in state life.37 

Second, 4138 (75,9 per cent) African constitutions provide for a 
directly elected President. Eleven39 of these 41 constitutions further 
stipulate that the President can appoint members of the government, 
including the prime minister (where applicable) independently of 
parliamentary control, while the parliament has no power to dismiss 
any government member or force the government to resign. 

In addition to these 11 countries, the Constitutions of Togo, Rwanda 
and Mali provide for a parliamentary non-confidence vote against the 
government, but this vote can only be successful with a two-thirds 
majority, which increases the difficulty in demanding the accountability 
of the government to the parliament. The Zambian Constitution 
provides that the parliament may overturn the President’s appointment 
decisions only twice, after which the President’s decision takes effect 
automatically. There also is no no-confidence procedure in the Zambian 
Constitution. In conclusion, it might be said that the Constitutions of 

35	 These 9 countries are Benin, The Gambia, South Sudan, Ghana, Tanzania, Burkina 
Faso, Togo, Mali and Republic of Congo.

36	 CM Fombad ‘Taming executive authoritarianism in Africa: Some reflections on 
current trends in horizontal and vertical accountability’ (2020) 12 Hague Journal of 
the Rule of Law 65-68.

37	 These 36 countries are Algeria, Angola, Benin, Botswana, Burkina Faso, Burundi, 
Equatorial Guinea, Cape Verde, The Gambia, Republic of Congo, DRC, Djibouti, 
Guinea, Ghana, Gabon, Zimbabwe, Cameroon, Comoros, Côte d’Ivoire, Madagascar, 
Mali, Mauritius, Mauritania, Mozambique, Namibia, Niger, Sierra Leone, Senegal, 
Seychelles, São Tomé and Príncipe, Swaziland, Sudan, Tanzania, Zambia, Chad and 
Central African Republic.

38	 These 41 countries are Algeria, Egypt, Benin, Burkina Faso, Burundi, Equatorial 
Guinea, Togo, Cape Verde, The Gambia, Republic of Congo, DRC, Djibouti, Guinea, 
Ghana, Gabon, Zimbabwe, Cameroon, Comoros, Côte d’Ivoire, Kenya, Liberia, 
Madagascar, Malawi, Mali, Mauritania, Mozambique, Namibia, South Sudan, 
Niger, Nigeria, Sierra Leone, Senegal, Seychelles, São Tomé and Príncipe, Sudan, 
Tanzania, Tunisia, Uganda, Zambia, Chad and Rwanda.

39	 These 11 countries are Benin, Equatorial Guinea, The Gambia, Republic of Congo, 
Djibouti, Guinea, Zimbabwe, Comoros, Côte d’Ivoire, Malawi and Mozambique.
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these four countries (Togo, Rwanda, Mali and Zambia) also authorise 
the President to appoint and remove members of government. 

Apart from the 41 countries with directly elected Presidents, 
Eswatini is a monarchy. Its King is entitled to appoint the prime 
minister from the lower house of the parliament and to select other 
members of the government from among members of the two chambers 
of the parliament. During this appointment process, there is no need 
for the King to obtain consent from parliament. The lower house of 
the parliament can only pass a no-confidence resolution against the 
government by a two-thirds majority, forcing the government to resign.

Third, the strong executive is reflected not only in the President’s 
independent appointment powers but also in powers beyond 
parliamentary control. Twenty-three40 African constitutions provide for 
these independent powers of the executive. The most common power 
is the independent legislative power of the executive. For instance, 
article 125 of Algerian Constitution stipulates that ‘[m]atters other than 
those reserved to statutory legislation shall fall within the regulatory 
power of the President of the Republic’. The second most common 
power is the budgetary power of the executive. In some of these 23 
countries, if the parliament cannot pass the money bill before the 
deadline prescribed by the constitution, the executive has the authority 
to issue the money bill on its own. The third most common power is 
emergency power. For example, article 93 of the Algerian Constitution 
stipulates that the President may declare a state of emergency under 
certain critical conditions, and such a declaration does not require 
prior or subsequent approval by Parliament. According to article 101 
of the Benin Constitution, the Council of Ministers may declare a 
state of siege or emergency. Only when it wants to extend the state of 
siege or emergency to more than 15 days will it require parliamentary 
approval. The fourth most common power is the power to declare 
war independently. The Constitutions of Algeria, Equatorial Guinea, 
Congo, Madagascar, Morocco, Niger and Zambia confer this extremely 
dangerous power on the executive.

Therefore, to some extent, the often-criticised ‘big men’ politics41 
may have its roots in the strong executive design of African constitutions. 

4.3	 Strong central government

Thanks to international aid and the abundant natural resources – always 
controlled by the central government – African central governments 

40	 These 23 countries are Algeria, Benin, Burkina Faso, Burundi, Equatorial Guinea, 
Togo, Cape Verde, Republic of Congo, Guinea, Gabon, Cameroon, Comoros, Côte 
d’Ivoire, Madagascar, Mali, Mauritania, Morocco, Niger, Senegal, Tunisia, Zambia, 
Chad and Central African Republic.

41	 Fombad (n 36) 61-91.
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receive the lion’s share of state revenue. Under these circumstances, 
the central governments already enjoy a financially dominant position 
over the local governments. In light of these realities, however, little 
constitutional guarantee exists for the local governments to receive 
reliable resources to support its operations. 

Thirteen (24,1 per cent) African constitutions grant the central 
government the authority to assume control over the functioning of 
local government.42 The justifications for these interventions include the 
local engagement in unconstitutional activities, violations of the law, 
the dereliction of constitutional duties, putting the interests of other 
regions at risk, or triggering a political crisis due to their inability to 
maintain their own operations. When the need for intervention emerges, 
the Constitutions of eight countries (Ethiopia, Cameroon, Uganda, 
Democratic Republic of the Congo, Niger, Mozambique, Namibia and 
Nigeria) require prior approval of the national parliament, and five 
Constitutions (Guinea-Bissau, Cape Verde, Angola, Kenya, South Africa) 
stipulate that the executive can decide alone whether to intervene. 
Regardless of the specific procedures established, it can be argued that 
local governments have little opportunity to voice objections, at most 
only by way of a post facto relief mechanism. These provisions on strong 
central government might reflect the universal lack of confidence of 
African constitutions in the local governments’ ability to maintain their 
sound operation or stability.

5	 Binding force of the constitution

A strong value orientation, a focus on formal democratisation, and a 
high priority on political stability – all these attitudes further reflect 
a profound constitutional distrust of the political process. Its binding 
force then is a precondition for a successful regulation. To establish 
and entrench this binding force, most African constitutions have 
formally established a well-defined constitutional review system, 
entitling the citizen extensive and convenient access to constitutional 
relief. Additionally, African constitutions appear to assume that they 
can effectively govern the country’s political life. The constitutional 
review organs are authorised to exercise wide powers to adjudicate 
upon political disputes. Furthermore, many countries have established 
special constitutional oversight bodies to promote the implementation 
of the constitution and to foster a constitutional culture in society. 

42	 These 13 countries are Guinea-Bissau, Ethiopia, Cameroon, Cape Verde, Angola, 
Uganda, DRC, Kenya, Niger, Mozambique, Namibia, Nigeria and South Africa.
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5.1	 Scope for constitutional review

At present, only two countries, Libya and Rwanda, do not establish a 
constitutional review system in their constitutions. Being a transitional 
constitution, the Libyan Constitution contains only a provisional 
framework for the transitional government of the country. The future of 
a constitutional review system in Libya is yet to be decided. Therefore, 
Rwanda is the only country lacking a constitutional review system.

Among the 52 African countries that have established constitutional 
review systems, only Guinea-Bissau’s and Ethiopia’s Constitutions 
stipulate that the central parliament is empowered to review the 
constitutionality of laws and government Acts. Hence, they establish a so-
called legislative review model. Between them, the central parliament of 
Guinea-Bissau, the National Popular Assembly, is a unicameral institute. 
As one of three African countries defining themselves as federalist states, 
the Ethiopian national parliament contains two chambers, namely, the 
House of Peoples’ Representatives and the House of Federation. The 
final constitutional review power lies in the House of Federation. The 
Ethiopian Constitution further establishes a Council of Constitutional 
Inquiry. When any federal or state law is contested as unconstitutional 
and such a dispute is submitted by any court or interested party, the 
Council should first consider the case and submit it to the House of 
Federation for a final decision. In light of these prescriptions, it can be 
asserted that the Ethiopian legislative review model also incorporates 
certain elements of judicial review. 

Thirty-one43 (57,4 per cent) African countries establish a special 
constitutional review organ whose title is divided into two categories: 
Constitutional Council and Constitutional Court. The constitutions of 
nine44 countries define their special constitutional review organ as the 
‘Constitutional Council’. All of these nine countries, except Mozambique, 
are former French colonies. Among the 22 states with ‘constitutional 
courts’ are former colonies of France, Belgium, Spain and Britain. The 
constitutional court model has thus transcended the legal tradition of 
African countries. It is noteworthy that the title does not necessarily 
determine the authority of the constitutional review organs. While the 
French Constitutional Council does not accept direct petition by citizens, 
four African countries (Djibouti, Côte d’Ivoire, Chad, Mozambique) 
with Constitutional Councils provide for direct relief to citizens. 

43	 These 31 countries are Djibouti, Côte d’Ivoire, Chad, Algeria, Cameroon, Mauritania, 
Senegal, Mozambique, Burkina Faso, Republic of Congo, Gabon, Zimbabwe, South 
Africa, Niger, Sudan, Central African Republic, Angola, Benin, DRC, Morocco, 
São Tomé and Príncipe, Somalia, Tunisia, Burundi, Mali, Madagascar, Equatorial 
Guinea, Guinea, Togo, Comoros and Egypt.

44	 These 9 countries are Djibouti, Côte d’Ivoire, Chad, Algeria, Cameroon, Mauritania, 
Senegal, Mozambique and Burkina Faso.
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In the other 19 African countries without special constitutional review 
organs, their ordinary courts have the authority to review constitutional 
disputes. Taking all these arrangements into consideration, it is safe 
to say that African constitutions emphasise the establishment of a 
constitution that is enforceable by the judiciary.

5.2	 Scope for individual constitutional petition

In addition to its forementioned binding force in private lives, 
4345 African constitutions (79,6 per cent) expressly grant ordinary 
citizens the right to initiate a constitutional review process, namely, a 
constitutional petition. Prescriptions on this process can be divided into 
three categories: (i) if the constitution adopts a decentralised review 
system that the ordinary courts have the power of constitutional review, 
the litigating parties in the ordinary proceedings obtain automatically 
the right to initiate a constitutional petition; (ii) if the constitution 
establishes a model of centralised review, the litigating parties in 
ordinary proceedings can dispute the constitutionality of a related law 
or government act, and then require the trial court to submit a request 
for review to the constitutional review organ; (iii) an ordinary citizen 
may directly submit a petition to the constitutional review organ. The 
latter two models can both exist in some countries. Whatever the specific 
procedures, these provisions give the ordinary citizen a convenient way 
of constitutional relief, at least formally. 

Only 10 constitutions46 provide neither their universal binding force 
nor a constitutional petition procedure for ordinary citizens. Although 
the Rwandan Constitution provides for its universal binding force, it does 
not establish a constitutional review system in any form. It should be 
noticed that all these countries are former French, Belgian or Portuguese 
colonies. Constitutional review systems in these European countries are 
also yet to be fully developed. This legal tradition background might 
have an impact on their former colonies. 

However, among the 43 countries that have established a 
constitutional petition procedure are states with diverse colonial 
histories. It might be demonstrated that the establishment of a 
constitutional petition procedure is a favoured choice by many African 
constitutions. 

45	 The 11 countries that have not introduced citizen’s petition procedure in their 
constitutions are Algeria, Cameroon, Mauritania, Senegal, Burkina Faso, Angola, 
Mali, Guinea-Bissau, Egypt, Libya and Rwanda.

46	 These 10 countries are Algeria, Egypt, Angola, Burkina Faso, Cameroon, Libya, 
Mali, Mauritania, Guinea-Bissau and Senegal.
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5.3	 Constitutional review and political disputes

A healthy democracy needs a competent authority to adjudicate 
over political disputes, based on the spirit and requirements of 
the constitution. Only then can it be guaranteed that the country’s 
political life is effectively moving towards the aim and objective of 
the constitution. Regarding effectiveness, the role of the constitutional 
review body as adjudicator of political disputes is more significant than 
that of the body handling citizens’ constitutional petitions. In addition, 
as was discussed before, the strong value inclination of African 
constitutions is embodied not only in their firm commitment to protect 
the constitutional rights of citizens, but also the detailed prescriptions 
on the development objectives of the country. With the aim to ensure 
that the political life of the country runs along the constitutional route, 
African constitutions have a strong impetus to establish a constitution 
review system that can effectively resolve political disputes.

Perhaps just based on these considerations, 3847 (70,4 per cent) 
of the African constitutions confer on their constitutional review 
organ the power to resolve political disputes, particularly in terms of 
constitutional relief to minorities in the political process, such as the 
minority group in the parliament. Moreover, many constitutional review 
organs have a broad jurisdiction over political disputes, especially in 
the Francophone African countries. For instance, in these countries, the 
organisational laws and parliamentary rules of procedure must first be 
reviewed by the constitutional review organs on their constitutionality 
before promulgation. 

However, it is noteworthy that these provisions pay much more 
attention to problems arising at the central government level. Local 
governments are seldom entitled to file a petition. Only 1148 African 
constitutions explicitly recognise the local governments’ right to appeal 
to the constitutional review organ when they find that their rights have 
been infringed. This fact may further attest to the limited emphasis 
African constitutions places on protecting local autonomy.

5.4	 Specific constitutional oversight bodies

A limitation of the constitutional review system may be that it can provide 
relief only after the fact. A fundamental aim of the African constitutions 

47	 These 38 countries are Algeria, Egypt, Angola, Benin, Burkina Faso, Burundi, 
Equatorial Guinea, Togo, Cape Verde, Republic of Congo, DRC, Djibouti, Guinea, 
Guinea-Bissau, Gabon, Zimbabwe, Cameroon, Comoros, Côte d’Ivoire, Madagascar, 
Mali, Mauritania, Morocco, Mozambique, Namibia, South Africa, South Sudan, 
Niger, Senegal, Seychelles, São Tomé and Príncipe, Sudan, Somalia, Tanzania, 
Tunisia, Zambia, Chad and Central African Republic.

48	 These 11 countries are Egypt, DRC, Cameroon, Comoros, Madagascar, South Africa, 
South Sudan, São Tomé and Príncipe, Sudan, Somalia and Tanzania.
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is to ensure that the political life of the country operates according to 
the principle and spirit of the constitution. A consequent expectation 
is that all parties involved in the political process consciously abide by 
and adhere to the rules and principles of the constitution. Furthermore, 
most African constitutions show a strong value inclination, by providing 
for civil duties to obey the constitution. All these facts might reveal 
a deeper constitutional purpose to foster a constitutional culture in 
society. 

Although the constitutional review body can educate the public on 
the principles of the constitution through well-reasoned judgments, 
such a case-by-case process is inevitably very slow. Since most African 
countries are still politically and economically underdeveloped, they 
cannot afford the high cost of such sluggish improvement. As a result, a 
more active mechanism is needed to propel efficient enforcement of the 
constitution and, hence, a rapid transformation of the state and social 
life of the country into the expected model set in the constitution. 

Based on these considerations, 24 (44,4 per cent) of the African 
constitutions further provide for special constitutional oversight 
bodies.49 These constitutions tend to grant these organs the mandate 
to support democratic development, to promote the implementation 
of the constitution and to foster a constitutional culture. Given the 
significant influence of European constitutions on their African 
counterparts, institutions such as the ombudsman (or public protector 
in many African countries) may not be considered an innovative feature 
of African design. The African characteristic lies more in the organs 
with special missions in enforcement of the constitution.

The most favoured institution is the national human rights 
commission, which has been established by the constitutions of 19 
African countries.50 To distinguish these from constitutional review 
organs, the human rights commissions normally do not have the power 
to make legally binding decisions. Their main role is to investigate cases 
alleging violations of human rights, to issue corresponding reports and 
to transmit factual reports of these cases to competent government 
authorities for appropriate relief.51 The full realisation of the function 

49	 These 24 countries are DRC, South Africa, Tanzania, Kenya, Republic of Congo, 
Zimbabwe, Zambia, Malawi, Ghana, Mauritania, Madagascar, Uganda, Niger, 
Somalia, Burundi, The Gambia, Swaziland, Morocco, Togo, Guinea, South Sudan, 
Sudan, Rwanda and Tunisia.

50	 These 19 countries are South Africa, Tanzania, Kenya, Republic of Congo, Zimbabwe, 
Zambia, Malawi, Mauritania, Uganda, Niger, Somalia, Swaziland, Morocco, Togo, 
Guinea, South Sudan, Sudan, Rwanda and Tunisia.

51	 Eg, as defined in art 184 of the South Africa Constitution, the functions of South 
African Human Rights Commission are to promote respect for human rights and a 
culture of human rights, to promote the protection, development and attainment 
of human rights and to monitor and assess the observance of human rights in the 
Republic. Its activities mainly include to investigate and to report on the observance 
of human rights, to secure appropriate redress where human rights have been 
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of the human rights commission still depends on a healthy political and 
social culture respecting the promotion and protection of human rights.

Apart from national human rights commissions, in certain countries 
with a history of severe racial conflicts or even genocide, the constitutions 
further establish institutions to promote unity and reconciliation. 
Examples are Somalia (the Truth and Reconciliation Commission); 
Burundi (the National Council for National Unity and Reconciliation, 
and the National Observatory for the Prevention and the Eradication 
of Genocide, of War Crimes and of Crimes Against Humanity); Rwanda 
(the National Unity and Reconciliation Commission, and the National 
Commission for the Fight against Genocide). 

6	 Conclusion

A textual analysis of African constitutions has already provided us with 
many valuable insights. All these clues point to a combination of high 
ambition and a sober assessment of the realities. African constitutions 
are notably open-minded and internationally oriented, as reflected 
in their recognition of the binding force of international instruments. 
These efforts cast African constitutions as modern in appearance. 
However, given the serious underdevelopment of these countries, 
African constitutions also show a deep distrust in the political qualities 
of the citizens and the political process of their countries. Emerging from 
this stark contrast between ambition and reality, African constitutions 
sometimes reveal a contradictory approach: While pursuing a noble 
commitment to the country’s political and social development, they 
focus on formal democratisation and prioritise political stability at the 
expense of other democratic values, such as local autonomy. 

The transformation of beautiful words written on paper into real 
practices of the country relies on a successful implementation. This 
implementation depends highly on a steady will and force adhering 
to the words and spirit of the constitution. This transformation is 
also a process of educating the citizens and reforming the political 
structure of the country. During this process, African governments, 
especially central governments, play a deciding role. Facing the serious 
underdevelopment of the African countries, the financial system of the 
country cannot fulfil the developing will of the country. The private 
sector can also seldomly be counted on to invest in development. 
The governments –particularly the central governments – control the 
largest portion of the country’s financial resources, not to mention their 
monopoly on coercive power. Additionally, African constitutions always 

violated, to carry out research, and to educate. Concerning the second generation 
of rights, the relevant organs of state are required to provide annual reports to the 
Commission towards the realisation of these rights.
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contain detailed social and economic rights and set specific goals for 
the development of the country. All these prescriptions are targeted 
naturally at the government.

The government, however, is only an organisational shell of political 
power. A more important question is which actors are operating behind 
this shell. These real actors are the social groups, classes, and so forth, 
which are the most influential in the state and social life of the country. 
The determination of the government to adhere to and to implement 
the constitution relies largely on the will and attitudes of these real 
actors. As in any country, the constitution itself cannot automatically 
generate goodwill and cooperative attitudes upon enactment.52

Consequently, besides the moral and ethnic arguments, the impetus 
of real interests is needed to propel the relevant actors to adhere to 
the constitution. If the constitution is to be faithfully implemented, its 
institutional framework will provide a platform on which interests of 
the relevant actors can be pursued. Benefiting from this framework, 
these key actors will contribute to the entrenchment of the framework, 
and a positive feedback circle will then be created.

Some African constitutions, such as South Africa’s, were once 
highly praised. During their enactment process and early history, an 
optimal compromise of all relevant parties was brokered, and a positive 
feedback circle existed. However, with the change of the social and 
political background, the former compromise could increasingly lose 
its attractiveness, at least to some relevant actors. Some actors may 
view the formerly favourable institutional framework as unacceptable 
and therefore gradually or abruptly depart from it. When this deviation 
occurs, constitutional review systems cannot always prevent it.53 The 
deviating motives come ultimately from the changed background. 

To prevent this pressure of deviation, African constitutions have 
spared no effort in establishing many precautious measures, such as 
highlighting the binding force of the constitution, the introduction of 
the self-defence democracy theory and the establishment of various 
oversight institutes. However, all these measures are mere formal 
mechanisms. The more important issue is how to establish a friendly 
background situation which could encourage continuous respect for 
the constitution. The constitution itself is expected to have the capacity 
to evolve in order to address continually emerging challenges. A good 
answer to this question is far more important than the question of how 
to enact the ideal constitution. 

52	 CM Fombad ‘An overview of the crisis of the rule of law in Africa’ (2018) 18 African 
Human Right Law Journal 213-244.

53	 Fombad (n 6) 265-267.
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Appendix

1.	 Algeria Constitution 2020
2.	 Angola Constitution 2010
3.	 Benin Constitution 1990
4.	 Botswana Constitution 1966 (last amendment 2016)
5.	 Burkina Faso Constitution 1991 (last amendment 2015)
6.	 Burundi Constitution 2018
7.	 Cameroon Constitution 1972 (last amendment 2008)
8.	 Cape Verde Constitution 1980 (last amendment 1992)
9.	 Central African Republic Constitution 2016
10.	Chad Constitution 2018
11.	Comoros Constitution 2018
12.	Congo (Democratic Republic of the) Constitution 2005 (last 

amendment 2011)
13.	Congo (Republic of the) Constitution 2015
14.	Côte d’Ivoire 2016 (last amendment 2023)
15.	Djibouti Constitution 1992 (last amendment 2010)
16.	Egypt Constitution 2014 (last amendment 2019)
17.	Equatorial Guinea Constitution 1991 (last amendment 2012)
18.	Eritrea Constitution 1997
19.	Eswatini Constitution 2005
20.	Ethiopia Constitution 1994
21.	Gabon Constitution 1991 (last amendment 2011)
22.	Gambia (The) Constitution 1996 (last amendment 2018)
23.	Ghana Constitution 1992 (last amendment 1996)
24.	Guinea Constitution 2010 (but a constitutional referendum was 

held on 21 September 2025, approving the entry into force of a 
new Constitution adopted by the people and promulgated on 26 
September 2025)

25.	Guinea-Bissau Constitution 1984 (last amendment 1996)
26.	Kenya Constitution 2010
27.	 Lesotho Constitution 1993 (last amendment 2018)
28.	 Liberia Constitution 1986
29.	 Libya Constitution 2011 (last amendment 2012)
30.	Madagascar Constitution 2010
31.	Malawi Constitution 1994 (last amendment 2017)
32.	Mali Constitution 1992 (replaced by 2023  interim Constitution, 

following 2023 referendum)
33.	Mauritania Constitution 1991 (last amendment 2012)
34.	Mauritius Constitution 1986 (last amendment 2016)
35.	Morocco Constitution 2011
36.	Mozambique Constitution 2004 (last amendment 2007)
37.	Namibia Constitution 1990 (last amendment 2014)
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38.	Niger Constitution 2010 (last amendment 2017)
39.	Nigeria Constitution 1999 (last amendment 2011)
40.	Rwanda Constitution 2003 (last amendment 2015)
41.	São Tome and Principe Constitution 1975 (last amendment 2003)
42.	Senegal Constitution 2001 (last amendment 2016)
43.	Seychelles Constitution 1993 (last amendment 2017)
44.	Sierra Leone Constitution 1991 (last amendment 2013)
45.	Somalia Constitution 2012
46.	South Africa Constitution 1996 (last amendment 2023)
47.	South Sudan Constitution 1977 (last amendment 2013)
48.	Sudan Constitution 2019
49.	Tanzania (United Republic of) Constitution 1977 (last amendment 

2005)
50.	Togo Constitution 1992 (last amendment 2007)
51.	Tunisia Constitution 2014
52.	Uganda Constitution 1995 (last amendment 2017)
53.	Zambia Constitution 1991 (last amendment 2016)
54.	Zimbabwe Constitution 2013 (last amendment 2017)
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