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Abstract: The realisation of the inherent dignity and worth of every human
being must remain the driving force of international human rights law.
Overcoming the chasm between equality in law and fact remains one of the
most significant challenges for policy makers. Extractive economic models
derived from colonial rule accompanied by legal and political structures
demonstrate that despite decolonisation, inequality may be deepening along
historical fissures in society: of gender, ethnicity, indigeneity, race, religion, and
other intersectional group identifiers. While other human rights systems were
sceptical of collective rights, the founders of the African Charter of Human and
Peoples’ Rights were mindful of how group identity sharpens socio-economic
and political deprivation condemning communities to marginalisation.
Consisting of freedoms and policy-oriented interventions aimed at promoting
group autonomy while addressing entrenched structural discrimination,
the antecedents of international minority rights law are long established in
international custom. The Ottoman Empire framed these in relation of millets
enabling self-governance for autochthonous communities freeing minority
communities from majoritarian rule. Contemporary minority rights law is
manifest in laws and policies of diverse countries, including China and India,
where attempts to build harmonious multi-ethnic, multiracial, multireligious
and multilinguistic societies have warranted going beyond legally enshrined
equality to explicitly addressing entrenched disadvantage. This chapter draws
these macro-strands together, seeking to identify factors behind ossified
structural discrimination, assessing why constitutions have been largely unable
to reach hyper-marginalised communities. In describing existing approaches to
minority communities, the chapter aims to contribute to emerging conversations
about the efficacy of a minority rights approach in seeking to realise the vision
of the African Charter’s drafters — that no one on the continent should be left
beyond the reach of their rights, especially when the deprivations are systemic
and collectively experienced.
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1 Introduction

As abody of literature, comparative law can seem vague and amorphous.
Unlike domestic law, it does not stem from statute or jurisprudence,
does not have a fixed constituency mirrored in legal practice, does not
derive from a specific doctrine such as international law, and does not
have bodies particularly reliant on interpretations of it. Yet, comparative
law as an approach is underpinned consciously or unconsciously within
the foundations of law, the framing of law, legal argumentation and
judicial interpretation. While historically it had barriers to entry driven
by questions of access to laws of other jurisdictions or the ability to read
other languages, the relatively easier penetration of these boundaries
through modernising technological forces, travel and intermixing
has reduced these barriers. By its nature, comparative law should be
accessible to all within legal traditions since it draws on concepts,
frameworks and applications that would in essence be familiar to
lawyers trained in a multiplicity of territorial jurisdictions. Comparative
law forms a trove of ideas when it comes to the instigation, discussion,
design and formulation of regimes. Understanding how other societies
have addressed a problem is a useful point through which a society
seeks to address its own challenges. Delving into this insures against
‘reinventing the wheel’ of legal problem solving as a methodology.!
It makes this area rich for post-colonial societies seeking to operate
in colonially inherited legal systems that were not designed for their
shores and that shared more common challenges with their neighbours
than with the departing colonial ruler. This chapter aims to contribute
to existing discussions around the design of legal measures to address
persistent marginalisation, using such a comparative law lens, drawing
on experiences elsewhere in international and comparative law to pose
the question as to whether a minority rights approach may provide an
adequate framework for addressing communities in Africa which, based
on their ethnic, linguistic, religious, tribal, racialised or indigenous
identities, appear to lie beyond the protection of legal frameworks.?
During the decolonisation era (around 1945 to 1992) and into
the present, comparative constitutional law has done relatively well.

1 G Samuels ‘Comparative law and its methodology’ in D Watkins (ed) Research
methods in law (2017) 100.

2 E Ike Odogu ‘Human rights and minorities in Africa: A theoretical and conceptual
overview’ (2001) 18 Journal of Third World Studies 87-104; S Slimane ‘Recognising
Minorities in Africa’ MRG Briefings (2003).
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It has dedicated journals, has engaged the minds of leading legal
scholars and made telling contributions that have driven change.
Yet, when scrutinised closely, a majority of writing in ‘international’
comparative law focuses on comparing one Western jurisdiction with
another.® Just as in the case of economics,* the discipline of law has
been overwhelmed by Western political thought, and the writings of
the most highly decorated scholars over the previous century have
been restricted to comparisons of what they would have presented
as ‘mature’ legal systems.® Even within the select group of those
recognised as academic jurists, those with multilingual abilities often
gained the greatest advantage, as they sought to compare English and
French laws, German and Italian laws. Spanish lawyers with abilities
in other languages played an important role in generating what were
perceived as classical texts providing readers with insights into how
‘mature’ legal systems were evolving: either coalescing or deviating
from one another. Even legal jurists from what we could (unfairly)
deem ‘emerging’ legal jurisdictions sought to assess their jurisdictions
or base their commentaries on the distance or proximity to ‘mature’
legal systems. It was almost as if every individual was keen to study the
same few pebbles on the beach of knowledge as had been previously
studied, aiming for insight, while the rest of the beach lay unexplored.
Differing legal scholars, students and others close to Professor Charles
Fombad may emphasise different elements of his contribution to the
field, the literature and/or their personal development. For me, it was
Professor Fombad’s engagement with jurisdictions across Africa that
proved eye-opening® in providing insights into a part of the world I
had not yet encountered while offering analyses and thinking whose
resonance spreads across what we could deem the ‘global majority’
countries that emerged from European colonisation.” These insights

3 H Dedek ‘The tradition of comparative law: Comparison and its colonial legacies’ in
M Siems & PJ Yap (eds) Cambridge handbook of comparative law (2024) 387-407.

4 RM Geir ‘Colonial legacies and economic growth’ (1999) 98 Public Choice 317-

335. Also see generally V Barnett (ed) Routledge handbook of the history of global

economic thought (2015).

Dedek (n 3) 388.

6 See, eg, CM Fombad ‘Constitutional reforms and constitutionalism in Africa:
Reflections on some current challenges and prospects’ (2011) 59 Buffalo Law Review
1007-1108; CM Fombad ‘Challenges to constitutionalism and constitutional rights
in Africa and the enabling role of political parties: Lessons and perspectives from
South Africa’ (2007) 55 American Journal of Comparative Law 1-45; CM Fombad
& E Kibet ‘Transformative constitutionalism and the adjudication of constitutional
rights in Africa’ (2017) 17 African Human Rights Law Journal 340-366.

7 See, eg, CM Fombad ‘Internationalisation of constitutional law and constitutionalism
in Africa’ (2012) 60 American Journal of Comparative Law 439-473; CM Fombad
‘Constitutional entrenchment of decentralisation in Africa: An overview of trends
and tendencies’ (2018) 62 Journal of African Law 75-199; CM Fombad ‘An overview
of the state of electoral democracy in Africa’ (2012) 14 African Journal of Legal
Studies 245-268.

w1



114  Cultivating comparative constitutional law in Africa

form the backdrop to this piece of work, which also attempts to engage
perspectives into how jurisdictions such as India and China have sought
to address persistent marginalisation through the construction of legal
regimes, mechanisms and institutions. The choice of these countries is
based on them having multitudes of minorities — some geographically
prominent and others diverse, rather than single dominant groups and
a limited number of subaltern communities.

The underlying hypothesis to this piece lies in the ways in which
the gap between de jure equality and de facto realities can be tackled
through the framing of legal imperatives and implemented through
mandated policies that are justiciable. Its starting point is the assertion
that inequality is widespread in post-colonial societies due to inherited
and home-grown problems that legal systems have proved relatively
ineffective in shifting. It seeks consideration for the domestication
of one of the oldest forms of international law, that is, international
minority rights law especially its lessor known non-European origins in
the Ottoman Empire,® and seeks to stimulate discussion as to whether
this may be an effective manner to address group marginalisation rather
than the inherited individual rights framework whose overarching
emphasis lies on the non-discrimination principle. With this aim in mind,
the chapter is divided into four parts. The second part seeks to establish
the foundational principle of de jure equality noting its prevalence in
African constitutions while outlining the factors and alternative visions
this prevailed against. The third part articulates how wealth and power
inequalities were baked into post-colonial countries including in Africa,
tracing key components argued as making this inevitable, while showing
the attempt in law to address these. The fourth part attempts to portray
other avenues that could, in theory, address structural inequalities
delineating their impediments towards realisation. The final part, posed
as a question to scholars on the continent, many already working on
these issues, is whether an Africanised framework of minority rights
may prove more effective, with a plea for more writing, including
from the many other disciples of Professor Fombad, on what these
components could be.

2 De jure equality: The unrealised dream of
constitutions

There is a rich and growing vein of writing about European colonisation
(1884 onwards) and its impact on Africa and around the world.’ The

8 J Castellino & KA Cavanaugh Minority rights in the Middle East: A comparative legal
analysis (2013).

9 See, eg, H Beckles How Britain underdeveloped the Caribbean: A reparations response
to Europe’s legacy of plunder and poverty (2021); J Barr A line in the sand: Britain,
France and the struggle that shaped the Middle East (2011); S Belmessous (ed) Native
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narrative for this piece takes decolonisation (1945 to 1992), that is, the
return of sovereignties to non-Europeans, as the departure point since
it yielded the sovereign state, an alien structure of political governance,
across non-European (for lack of a better collective word) territories.
The processes of seeking independence from colonial rule across the
continent and the world provide celebratory opening narratives to the
history of each post-colonial state. Mobilising diverse populations into a
relatively unified voice in articulating calls for freedom from oppression
encompassed tales of great sacrifice. This may be the era in the written
histories of post-colonial states where the greatest number of (mostly
male) leaders are venerated. The recognition of the concept of self-
determination as a norm in international law, its prime positioning
within the United Nations (UN) and that global body’s central role in
achieving decolonisation from the articulation of legal frameworks,
the overseeing of referenda, and its final triumphant inclusion of the
emerging newly independent state into the firmament of international
society may well be its greatest ever achievement.!°

While post-colonial histories celebrate this process, the
corresponding official histories of former colonial powers remain
silent about their role in the subjugation, domination, destruction and
systemised legally anointed theft; as well as the processes attendant to
the ostensible surrender of empire.!! This could only be understood as
a deliberate evasion of an entire century of lucrative adventuring which
remains the source of the comparative advantage gained by these
states in contemporary global trading and wealth creation systems.!2
That studied indifference which shrouds its own population in a veil of
ignorance!® pales in comparison to the continuing benefits reaped by the
hardwiring of the decolonial transition.'* Under pressure to decolonise,
European powers collectively agreed that the only form of political
governance to emerge from their departure was the sovereign state.
This turned ‘lines drawn upon maps where no white man’s foot had
ever trod’ into countries with boundaries deemed to be inalienable.!
The sovereigns who were designated as in control of these territories
were recognised as having effective control over the entirety of the
territories irrespective of their effective control. They were also buffeted

claims: Indigenous law against Empire 1500-1920 (2012); E Benyera Breaking the
colonial contract: From oppression to autonomous decolonial futures (2021).

10 See A Getachew Worldmaking after Empire: The rise and fall of self-determination
(2020).

11  JCastellino Calibrating colonial crime: Reparations and the crime of unjust enrichment
(2024).

12 W Dalrymple The anarchy: The relentless rise of the East India Company (2020).

13 N Harrison Our civilising mission: The lessons of colonial education (2019).

14 W Modest & W Flores Our colonial inheritance (2024).

15 GN Curzon Frontiers (1907).
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from external and internal challenges by departing colonial rulers, who
provided the fledgling entities with development loans and weapons
to safeguard their newly found sovereignty against all-comers. It was
inevitable that the new states faced threats: Kin communities were
straddled across boundaries, historically antagonistic communities
housed under a single state with one selected ruler, often externally
sponsored, and in all but ‘socio-religious-ethnic’ identity, decolonisation
left the same governance structures in place — palaces, institutions
and, above all, laws.'® This arrangement — that is, the imposition of
a sovereign state as the only recognisable form of governance — was
justified as the only means to prevent bloodbaths. They were further
sanctified by reference to international legal rules governing title to
territory.'” This had the added benefit that the incoming sovereign
would be deeply vested interests in ensuring the status quo, thus
willingly providing consent on behalf of the people within their newly
recognised state for the system representing an effective transition away
from colonisation. This process, captured in as statements made in as
different settings and contexts as at early Pan-American Congresses at
the turn of the twentieth century'® and the Organisation of African Unity
(OAU)’s Cairo Declaration in the early 1960s,'” would subsequently be
legitimately claimed as a rule that was ‘universally accepted’ forming
part of customary international law based on widespread practice,
backed by opinio juris and writings of the ‘most highly qualified jurists’.

The emergence of the sovereign state as the only possible system that
could be recognised at international level was not designed for African
or Asian decolonisation. As alluded to above, it had already been drawn
upon by the Creole —offspring of the Spanish and Portuguese — who
invoked the concept of self-determination to break their shackles from
Madrid and Lisboa in the name of the consent of the governed.? Its
origin flaws stemming from failures to consent indigenous peoples across
their territories; grudging acceptance of lines drawn in ecclesiastical
law less than a century previously in territories with centuries-old
prior traditions; and reference to western political philosophy that the
new governors were steeped in, do not, to this day, warrant significant
commentary. Instead, article 1 of the Montevideo Convention of 1934

16  J Castellino International law and the reconceptualisation of territorial boundaries: In
pursuit of perpetual peace? (2025).

17  Asabove.

18 A Alvarez ‘Latin America and international law’ (1909) 3 American Journal of
International Law 286.

19  Cairo Resolution (1964) OAU Assembly of Heads of State, Cairo, 17-21 July.

20 T Herzog Frontiers of possession: Spain and Portugal in Europe and the Americas
(2015); M Picon-Salas A cultural history of Spanish America from conquest to
independence (1962).

21 Convention on Rights and Duties of States 7th International Conference of American
States, Montevideo, 26 December 1934. Also see CG Davila The Montevideo
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was accepted as foundational, with the new governing entity, the
state, consisting of an entity with defined territory, fixed population,
a government and the ability to enter into foreign relations. That the
Montevideo Convention was framed as a bulwark against Reconquista
— attempts by departing sovereigns to reclaim their colonies; or that it
falsely claimed that all territory in Latin America was under one of these
emerging sovereigns, warrants significant contemporary commentary
in indigenous articulations that are increasingly salient in cases before
the regional Inter-American Court of Human Rights.??

As in Latin American transition from colonial rule (1810 to 1824),
the attempted transition in what is referred to as the ‘Middle East
(1930-1960)’ and in the struggle for the emergence of an undivided
India (around 1900s to 1947), large tracts of populations sought to
emerge from colonial rule as entire entities. The Pan-American, Pan-
Arab, Pan-Indian and Pan-African movements were significant in
popular imaginations, as multitudes of ethnic, religious, linguistic,
socio-economic, indigenous and tribal peoples sought to collectively rid
themselves of European colonial rule. Yet, nowhere did the movement
for agglomeration of former territorial units into a single entity
succeed. While there may be evidence to suggest that this was due to
in-fighting amidst competing claimants to power — a narrative often
stoked by commentators writing from the perspective of the former
colonial power about these times?* — that narrative obscures the role
of the departing colonial rulers to divide and rule, play up internal and
external threats, back hegemons, gain loyalty and ensure continued
access to the resources of the newly emerging power, now dressed up
as trade. With loyalties accumulated through backing specific families**
or independentist party against the wishes of another, the supply chain
of resources — the original driving force for colonial activity — stood
guaranteed. Thus, despite vast literature, often captured in officially
endorsed post-colonial history curricula that celebrate the arrival
of independence, evidence in the form of wealth distribution and
hegemonic access to resources suggests this may well be viewed as
little more than the privatisation of a colony — where one hegemonic
patriarchy was replaced by another. When multiplied across vast world
regions it engendered a ‘system’ that can be described as a man-made
anthropocentric patriarchal network of sovereign states, notionally built
on principles of the rule of law and inherent equality of its citizenry,

Conference: Antecedents and accomplishments (1934).

22 TG Vivas-Barrera, GA Quintero-Sanchez & B Pérez-Salazar ‘From terra nullius to
indigenous collective land rights: Cases before the Inter-American Court of Human
Rights’ (2003) 19 AlterNative: An International Journal of Indigenous Peoples 101-
112.

23 HL Wessling Divide and rule: The partition of Africa 1880-1914 (1996).

24 See, eg, M Al-Rasheed A history of Saudi Arabia (2002).
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devoted to the pursuit of unlimited growth through heavy reliance on
mass processes of extraction from nature, with a view to generating
wealth through mass consumption, accompanied by limited promises
of its distribution across society.

The emerging sovereign state inherited entrenched poverty and
inequality, a legally enshrined patriarchy and identity-oriented biases.
Its quest for development could only occur through trade, and this trade
was most usually towards its former colonial powers that were dependent
on its raw materials and goods to maintain consumption habits that
generated significant wealth. Incoming powers were saddled with great
expectation: that they would govern with empathy and imagination
and find ways to overcome grinding poverty, marginalisation and
fundamental inequality that were endemic to colonial rule. In keeping
with the now accepted version of the sovereign state, including by the
collective African leadership (Cairo Resolution),? it became important
for the new state to identify a plan of action, most typically contained
in a constitution. These constitutions, relying heavily on concepts from
former colonial masters and often designed with their help, instilled
three elements, among others, that were key: the rule of law installing
a rules-based society where no one was above the law; its attendant
principle of equality in law; and the concept of non-discrimination where
no one would be treated differently in the eyes of the law. Reflected in
each post-colonial society, these became means through which the post-
colonial state sought to eradicate poverty and disadvantage. Inherent
to the mix was the deeply held conviction within Western legal thought
that rights should accrue to individuals based on a Rousseauesque idea
of a compact between the state and the individual.?® African scholars
and intellectuals long argued that a governance model based on innate
individualism would not fit the African context,?” and while there may
have been some acknowledgment of this, the problems of articulating
group rights in the system were instead drawn upon to resist change.
When African jurists sat together to draw up the African Charter on
Human and Peoples’ Rights (African Charter) at Banjul, they were
deeply conscious of this issue, and the document, its title and content
make constant references to peoples’ rights.?®

As Prime Minister of Barbados Mia Mottley puts it, the newly
independent countries inherited entrenched poverty, endemic disease
and the need to borrow heavily to make the economic system into which

25  Cairo Resolution (n 19).

26 M Malila ‘Individuals’ duties in the African human rights protection system:
Challenges and prospects’ in S Parmentier, H Werdmolder & M Merrigan (eds)
Between rights and responsibilities: A fundamental debate (2016) 187-228.

27  See various chapters in AK Mensah-Brown African international legal history (1975).

28 CA Odinkalu ‘Back to the future: The imperative of prioritising for the protection of
human rights in Africa’ (2003) 47 Journal of African Law 1-37.
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they were locked, work.? This debt was incurred to former colonial
powers shackling potential routes out for nearly every post-colonial
country. It left little resource and disposable income to address poverty,
malnutrition and an economy based on extractivism from nature. The
answer to this situation as dictated by Westernised institutions whether
political or economic was to build strong institutions based on the rule
of law and separation of power and to focus on international trade for
development. This entrenched thinking appears to be written into every
constitution, and despite its inability to create preconditions for growth,
this idea continues to flourish, as reflected in the award of the 2024
Nobel Prize to economists who advocate this model despite its track
record of devastation® and the existence of alternative models that have
emerged from growth priorities of other states.®! As a consequence, the
de jure equalities written into constitutions across the continent and,
more widely, across the post-colonial world, have failed to be realised
as obscene wealth became concentrated in a few hands while there is
less than a trickle that flows to society.

3 Wealth and power inequalities and the post-
colonial experience

The emergence of the UN in 1945 heralded an overt focus on the need
to maintain peace and security at a global level, and to put in place
the global cooperation necessary across countries to build peaceful and
prosperous futures. The primary need to maintain peace and security
was accompanied by significant articulations over the question of
colonialism.?? Fuelled by an emerging east-west divide, countries in the
west came under pressure to exit from colonies they had acquired over
the previous century.®® The treatment of these ‘units’ as resource hotbeds,
the innate racism of the colonial project and crimes against humanity

29 S Sharma ‘Barbados PM says country owed $4.9 trillion in reparations’ The
Independent Newspaper 7 December 2023.

30 D Acemoglu & JA Robinson Why nations fail: The origins of power, prosperity and
poverty (2012). Other works cited include D Acemoglu and others ‘The consequences
of radical reform: The French Revolution’ (2011) 101 American Economic Review
3286-3307; D Acemoglu, FA Gallego & JA Robinson ‘Institutions, human capital,
and development (2014) 6 Annual Review of Economics 875-912; D Acemoglu,
T Reed & JA Robinson ‘Chiefs: economic development and elite control of civil society
in Sierra Leone’ (2014) 122 Journal of Political Economy 319-368; D Acemoglu,
C Garcia-Jimeno & JA Robinson ‘State capacity and economic development:
Anetwork approach’ (2015) 105 American Economic Review 2364-2409; D Acemoglu
and others ‘Democracy does cause growth’ (2019) 127 Journal of Political Economy
47-100.

31 See YY Ang ‘The 2024 Nobel laureates are not only wrong about China, but also
about the West’ 27 The Ideas Letter 31 October 2024; X Cui ‘Why has the Nobel Prize
in Economics eluded Chinese economists?’ China Thought Express 21 October 2024.

32 Y El-Ayouty The United Nations and decolonisation: The role of Afro-Asia (1971).

33 AA Santos, JL Pearson & N Eggers The United Nations and decolonisation (2020).
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that were coming to light were determinant factors in spurring the end
of colonialism. The concept of self-determination, borrowed from the
colonial powers themselves, had already been thrust into prominence
in decolonising the Americas where the emerging nations closely
resembled the ethno-religious heritage of their colonial masters.*
Steeped in Western education as the only one they recognised,
the Creoles — offspring of colonisers — claimed power over lands they
neither exclusively nor extensively occupied, framing arguments in the
name of self-determination that drew inspiration from how power was
harnessed in the United States of America (US) and France, to argue
for their own freedoms from Madrid and Lisbon.* They considered
themselves legitimate successors to power, and in the way that the US
Declaration of Independence ignored slaves and indigenous populations
as objects and not subjects, Creole self-determination ignored native
populations.®® This was derived from what they considered the laws of
nations, even though these laws paid scant attention to traditions outside
Europe. China, with the longest documented history in the world, did
not have its systems featured in these articulations of the supposed laws
of nations.”” Other traditions were dismissed as primitive, with the title
‘international law’ bestowed onto principles on grounds that it had been
contributed to by a range of European powers. While emergence of the
‘new world’ provided a wider slate for justifying the tag ‘international’,
the deep educational ties between new and old worlds were significant.
Self-determination is a norm derived from a right to resist. The
‘father of international law’, Grotius, articulated this in the Latin phrase
jus resistendi ac secessionis — the right to resist oppression including
through secession. Defining Spanish and Portuguese rule in the
Americas as oppression, their offspring aimed to retain wealth rather
than repatriate it to their homelands, calling upon this principle after
viewing the American and French Revolutions, lighting a torch paper
for freedom among subjugated populations. As an idea it found echo
among voices enjoined in leading the vast populations under colonial
rule to freedom. The UN Charter featured self-determination as one of its
centrepieces and the UN played a significant role in the decolonisation
that commenced in 1945.® Within emerging and aspirant nations,
the educated elite found these ideas deeply attractive in freeing

34 JRamos Acevedo ‘El “uti possidetis” un principio americano y no europeo’ (2012) 5
Mision Juridica 145-163.

35 SE Baldwin ‘The international congresses and conferences of the last century as
forces working towards the solidarity of the world’ (1907) 1 American Journal of
International Law 808-829.

36 J Simon The ideology of Creole revolution: Imperialism and independence in American
and Latin American political thought (2017).

37 Z He & S Lu A Chinese theory of international law (2020).

38 R Sureda The evolution of the right of self-determination (1973).
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their territories from the colonial yoke and laying their own claim to
governance.* Colonisation had cut across clan, tribes, communities,
nations and people, but these histories were erased as the unit seeking
self-determination was predetermined to be the colonial unit, as elites
tried to unite populations under a common flag.*°

Lines drawn upon maps whereby one white hegemon determined
his (sic) sovereign jurisdiction from that of his neighbour now assumed
significant import.*! Dissent from the emergence of these independent
‘nations’ was dismissed by the new rulers and former colonial masters as
uncivilised tribalism that threatened international peace and security. As
decolonisation proceeded, greater emphasis was laid on the transfer of
power with the UN Trusteeship Council developing the process of how
decolonisation could be achieved.*> Many emerging entities were beset
by internal divisions that bore scars from the colonial period, including
policies of divide and rule through which the previous hegemons
segmented local populations and used the division to maintain a hold
over power.

At transition there were significant aspirations for what new
governance systems may emerge. Options available included re-
adoption or return to pre-colonial rule,*® whether through local
community authorities,* millets such as those that existed under the
Ottoman rule,* devolved and diffuse governance,* the maintenance
of emirates or respect for wider confederations.?” There were also calls
in the Arab world and within Africa for the emergence of continental
regimes with the widest possible configuration of communities to unite
and govern former colonial territories. However, UN decolonisation
was driven by colonial powers and assisted by Western-trained
individuals within emerging nations who pushed a narrow project:
imposition of the so-called post-colonial nation state as the solely
recognisable governing entity. This decision was justified on grounds
that appeared reasonable but that fail when looked at in hindsight. The
most widely credited statement in favour was the need to maintain

39 JDiiffler & M Frey (eds) Elites and decolonisation in the twentieth century (2011).

40 K Deutsch and W Folz Nation building (1963).

41 JCastellino & S Allen Title to territory in international law: An inter-temporal analysis
(2003).

42 J Lidert, J Heise & M Ketzmerick The United Nations trusteeship system: Legacies,
continuities, and change (2022).

43 IF Dekker & W Werner Governance and international legal theory (2004).

44 S Nwokeji The Nigerian history: The pre-colonial era, colonial amalgamation, and
analysis of the earlier Nigerian federal polity (2019).

45  H Sharkey A history of Muslims, Christians and Jews in the Middle East (2017).

46 H Hino and others (eds) From divided pasts to cohesive futures: Reflections on Africa
(2019).

47  C Newbury Patrons, clients and empire: Chieftaincy and over-rule in Asia, Africa and
the Pacific (2003).
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order at a time of transition. This argument was phrased on the basis
that engaging complicated identity questions at a time of transition
could prove costly and would lead to bloodshed, while maintaining
transition along lines drawn would safeguard against this eventuality.
A second argument was that the proposal had the support of the key
independence movements and had the ‘consent of the governed’ — a
central tenet to self-determination.* Underpinning the discussion was
the belief that the new entities were settled, with inherited education
systems alongside identities that crystallised during colonial rule and
strengthened in opposing colonial hegemony. Compelling accounts of
‘nation-building’ featured strongly, encouraging communities to set
aside ‘narrow historical differences’ to unite at the altar of the emergence
of an exciting post-colonial future.

Decolonisation was not free from violence, and in many significant
cases what transpired in the name of power transfer lay in empowering
a domestic hegemon to act in the same manner as the previous master.*
The established boundaries privileged certain communities, who were
encouraged to adopt a national identity, which they often did on the basis
of their specific heritage. Some entities paid lip service to diversity,>
othersimposed supervening nationalism®! drawn from Western literature
superimposed onto native populations®? with dissenters condemned
as traitors seeking to compromise independence.>®* Kin communities,
especially those divided across the now fully legitimated ‘international’
boundaries, were forced to conform to aspirations of ‘nation’ articulated
by dominant communities not of their community, while rejecting cross-
border links with kin communities to avoid ostracisation.>*

In this format, decolonisation achieved three general outcomes far
from the implicit values in the doctrine of self-determination. First, with
limited exceptions, notably in places such as Tanzania or the Belgian
Congo, it pre-determined forms of dominance by one community over
others, bestowing legitimacy on that community while relegating
the trajectory of others who became subaltern. Second, it reified and
extracted significant wealth from newly emerged entities who could
ill-afford it, by selling arms, often to the governing incumbents on

48 DM Ahmed Boundaries and secession in Africa and international law: Challenging uti
possidetis (2015).

49 See, eg, M Terretta Nation of outlaws, state of violence: Nationalism, grassfields
tradition, and state building in Cameroon (2014).

50 S Tharoor The struggle for India’s soul (2021).

51 H Akhm)adi Breaking the chains of oppression of the Indonesian people (2010, original
in 1981).

52 RM Gatheru Kenya: From colonisation to independence 1888-1970 (2005).

53 S Thiranagama & T Kelly (eds) Traitors: Suspicion, intimacy and the ethics of state
building (2010).
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both sides of the border, in the name of deterrence. This fuelled an
arms race that continues to today with the only beneficiaries being the
former colonial power.>® Third, by facilitating specific ethno-religious
communities in the competition to emerge into power vacuums,
decolonisation in this specific format enabled the winning of the
loyalty of new incumbents who literally moved into the palaces and
institutions that were vacated. Continuation of the most prominent
economic activities undertaken during colonial rule was a key facet,
justified on the basis that these activities were the economic lifeblood
the new nation required for development.>® Six or seven decades after
decolonisation, the process is similar to privatisation of assets from
colonial rulers to private hands that adopted the garb of speaking for
‘the people’. In most cases rewards flowed to people in governance
and their close associates, as in colonial times, while colonial era
supply chains were maintained. Outflow of capital continued though
a proportion was retained in the local jurisdiction. Foreign investment
was encouraged, justifying continuation of colonial enterprises, while
new markets were forcibly opened with incentives to guarantee gainful
economic activity.” Discussions around reparations were stalled,
submerged or discarded. Instead, the idea grew that development aid
would assist states to emerge from ‘development gaps’ into which they
had mysteriously fallen.>®

In diagnosing chronic underdevelopment failures to achieve
grandly proclaimed constitutional visions of equality, several elements
can be name-checked. The nature of the dimensions of the territory
and its incongruence with identity markers would be just the start. The
decision to superimpose political governance ideologies that only had
salience in the specific (limited) experience of colonial powers would
be equally high, since it baked in the ills of the territorial dimensions
and created new hegemons to govern the territory. The macro-level
economic model forced reliance on extractivist export-drives that
hastened environmental devastation where minerals existed,> making
areas uninhabitable and forcing migratory trends that have generated
social fragmentation.®® The emphasis on building national wealth
rather than ensuring fair distribution fuelled chronic inequality. That
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the so-called ‘national’ wealth fell into private hands to be siphoned
into speculative financial ventures further systematised theft.®

Decolonisation against existing structural schisms could have
worked, but alternative visions of leaders from former colonial
countries for pan-continental approaches were systematically and
cynically defeated through divide and rule politics. It is not by accident
that intellectuals (many Western-trained) in the Americas,%? the
wider Ottoman lands,® Africa® and even Asia® campaigned for pan-
continental governance units to emerge from colonisation. These were
dismissed while the imposed territorial sovereignty came accompanied
with a selected ruler from competitors on the basis of their ability to
maintain the established resource drain. When competitors to power
emerged based on the differing interests of the various communities
that were about to be submerged into a single state, the powerful local
leaders articulating these visions were deemed disruptive or selfish
and unwilling to work together in the interests of the emerging state.®
Instead, new entities were instructed to engage in ‘nation building’
accompanied by constitutions with promises of substantive equality, not
to be delivered as governmental policy, but arrived at through market-
driven forces of capitalism.

4 Existing avenues

The ‘global’ outpouring of angst after George Floyd’s brutal murder in
the US in 2020 felt to some like a key turning point in the post-colonial
battle against oppression. Mr Floyd was neither the first nor last African
American killed at the hands of law enforcement officers. Yet, Western
news media focused on the graphic detail that emerged, birthing the
#BlackLivesMatter campaign which served as a shot in the arm to those
arguing that equality and diversity in society was a fundamental value
to be upheld in law and policy.*” The aftermath of that killing galvanised
discussions in the powerful Organisation for Economic Cooperation and
Development (OECD) countries, about the role of these economically
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wealthy countries in colonisation and the transfer of wealth. This raised
possibilities that reparations, used as a specific tool to compensate a
defined set of victims of systematic crime, could be extended. Calls
for reparations have been long-standing, from indigenous peoples for
millennia, by countries that formed the G77, least developing countries,
and other politically aligned groupings of states, communities and
nations.%® The global system (as defined above) manages to find ways to
quell this narrative, sometimes by co-opting and taming some of these
ideas, at other times through robust denial and defeat of the ideas to
maintain the status quo.

With system change being the need of the hour to address the
climate crisis, a new locus of the problem surfaced as richer nations
were forced to admit climate change impact and the need to design
countermeasures.® Climate change narratives were used to lecture
developing countries into ‘better’ behaviours, even though these
countries contributed least to carbon emissions, were treated as the
raw material bastion for wealth generated elsewhere and left with a
hard-wired system based on extractive economics where wealth flowed
in a single direction: away from them towards the OECD. Attempts to
rework the international financial architecture have been ignored for
decades, though realignment of global alliances in light of the failures of
Western global leadership,” not least in the arena of climate change,”
questions around diversity,”> propensity for war and impunity”® and
greed in terms of global trade’* may force newer and better alternatives
for those not avowedly beholden to global leadership by persons of
European descent.
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The clamour for system change has been carefully co-opted
by vested interests seeking to push discussions towards system
modification.”® Green Plans obfuscate clear-cut science and data-driven
analysis that fossil fuels must be stopped;’® growing inequality shows
the extent to which the current economic model will not serve all within
a given state;”” deepening resource scarcity is urging action on new
forms of resource utilisation;”® people’s desperation to flee against
odds magnifies the levels of precarity on the planet;”® violent quests
for territory underscore how important land is for survival;®® while the
misuse of technological advancements have been a drumbeat for profit
maximisation rather than planetary stewardship.®! Against all these
anthropocentric obsessions, there is an ongoing planetary extinction in
progress with vast depletion of biodiversity.8?

Few of these issues are tackled in a way that may mitigate them
in the current political agendas. Instead, governments sweeping
to power are winning by their ability to distract and detract these
agendas to something more tangible for vote capture. Questions
concerning reworking the territorial state appear far from the horizon
of modern-day winner-takes-all politics. Discussions on repatriation
of historically stolen wealth sits behind layers of carefully constructed
legal obstructions, while calls for halting the system’s contemporary
colonial impact, despite clear evidence of its environmental tort are
being defeated by rhetoric of how the system could be modified to
make it more palatable.®® The evidence that this would be inadequate
in overcoming climate change is clear. There are significant attempts
to make trickle-down economics work, through fairer tax regimes,
the identification of minimal income thresholds, social distribution
systems and re-articulating of land rights. There has for a while been a
belief that providing universal education would make the polity more
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knowledgeable in understanding cause and effect and would be able
to develop human potential to an adequate level where such societal
challenges can be tackled through a scientific approach. Yet, crosswinds
against the form and content of such education are shrilling its impact
in driving system change. With forced land repossession and wealth
redistribution carefully expunged as a possibility through an array of
violence-oriented tools, a different approach would be called for in
realising the inherent dignity and worth of every African, as envisaged
by the African Charter and every constitution on the continent. The final
part of this chapter explores the potential utility of a minority rights
approach as a potential remedy to defeat the institutionalised structural
and entrenched gaps between de jure equality and de facto realities.

5 An African minority rights approach?

Despite claims from a relatively uneducated narrow reading of history,
‘minority rights’ cannot be considered European in origin.®* The
awareness of the need to protect the few from the tyranny of the many,
or to facilitate autochthonous communities self-governing was visible in
the Ottoman millet system from the seventh century onwards. This was
also a customary norm within diffused systems of governance around the
globe that predate creation of the European system of sovereign states.
At its root, minority rights sought to ensure that societies did not simply
become ones where ‘the strongest’ would win, with notions of fairness
and equality often building movements to win legitimate spaces for
‘the Other’ in society. Trade-related movements displaced communities
and while tensions and competition were inevitable, the sheer diversity
of cultures, religions and languages that have survived over centuries
point to their ability to thrive and grow in challenging conditions.
When translated to the European-origin system of sovereign statehood,
the mechanisms to enable this were reduced to specific pathways
involving foundational constitutional promises about de jure equality,
exhortations to institutions to strive for this, and attempts to frame
social policy to address the root causes of inequity through measures
based on achieving equality as a goal. Many post-colonial jurisdictions
attempted to breathe meaning into these through affirmative action
measures commencing with identification of a class of individuals based
on their distance from power, and design of bespoke policy imperatives
to reduce the distance between their starting point and potential
trajectory in society. Such an approach was not only attempted in post-
colonial states but also in Chinese models of development which since

84 A Constantinides ‘Minorities, rights of’ in C Binder and others (eds) Elgar
encyclopaedia of human rights (2022) 494-507.
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the 1950s sought, in terms of policy imperatives, to address differences
in entitlement between dominant Han populations and what were
deemed to be minzhu — minority nationalities.5>

In India, a complex system of affirmative action measures included
remedies such as territorial protection for tribal areas (contained in
the fifth schedule of the Constitution),® special territorial regimes to
guarantee autonomy (including the controversial article 370 which was
recently reneged on for Kashmir,®” but also the system of redrawing
the map to ensure linguistically coherent sub-national entities),® use of
quotas in public participation,® employment and education for Dalits
(institutionally constructed to be the bottom of the caste-hierarchy),
Adivasis (India’s indigenous peoples and tribal populations), and
women. The measures went further enabling all religious groups
including minorities to self-govern through religious personal laws on
specific matters (marriage, divorce, property, inheritance),” and to
establish schools promoting their religion.”* The newly constituted sub-
national states in a federal system could also determine their education
priorities and emphases on languages alongside the designated national
languages (Hindi, English). The package of measures was wrapped into
a public distribution system, available to all, which sought to alleviate
the worst elements of entrenched poverty irrespective of identity.
Many of these components were envisioned by a specific architect,
Dr BR Ambedkar,®? a Dalit who defied the odds to become India’s first
Law Minister, and despite fundamental differences within the elite of
the ruling Congress Party of which he was a part, managed to frame
meaningful measures. These measures received reluctant and selective
implementation, while vagaries of the inherited extractive economic
model instead created a new ruling wealthy class while the rest of the
country, Hindus, Muslims and everyone else, languished in poverty.
As multiple Congress regimes failed to lift poverty and descended
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into institutionalised nepotism, including among some minorities on
whose votes they counted, new forces began to emerge. As visible in
the playbook of movements sweeping to power, this commenced from
the root cause of scarcity, under-development and unemployment to
generate a serious challenge to hegemony which eventually saw the
Congress comprehensively defeated. The new politics drew on the
need to end ‘minority privileges’ and create new policies addressing
the needs of the masses, defined as a newly realised majority based on
religion. Espousing Hindutva — a political ideology stemming from the
belief that the land of India ‘belongs’ to Hindus which gives Hindus the
right to supremacy - it swept away the minority-oriented infrastructure
and, while Indian gross domestic product (GDP) grew, and India’s
percentage of the world’s wealth grew, the structural hardwiring of the
economic system means wealth has continued to be concentrated in a
few hands. As with China, the move towards ‘winning’ in the extractive
global economy has ignored ancient governance systems, with values
of tolerance and environmental harmony defeated by hyper capitalism
which is hastening the approach of planetary boundaries while unable
to deliver on promises of de facto equalities promised even to the
majority masses at the cost of the deprivation of minorities.”®

From a position of antagonism towards the notion of ‘indigenous
peoples’, the African Commission on Human and Peoples’ Rights (African
Commission), by contrast, has succeeded in developing the notion of
indigeneity on the continent in terms of legal regimes. Drawing on the
promise of equality for all Africans as envisaged by the African Charter
alongside the concept of ‘peoples’ rights’, these reflect important steps
in safeguarding Africa’s natural heritage and understanding the role
of traditional law®* against neo-colonialism that continues to extract
resources, usually in relatively pristine geographic locations where
indigenous peoples live. The relatively new realisation in the OECD
countries of climate threats is being addressed through well-versed
Green Plans that are generating a rush for alternative energies, or
minerals from elsewhere to these countries, so that they can meet their
climate targets. Someone else is expected to pay for this development,
which has instigated a new resource scramble, including by emerging
powers such as China, India, Gulf regimes and Russia. If African states
seize the opportunity urged by the African Commission, some of the
worst impacts of this scramble could be mitigated. While those may
protect resources on traditional lands, identity politics continues to
play a central role in limiting access for some Africans to the promised
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benefits of de jure equality. The lines drawn on the maps by Europeans
distinguishing one ‘modern’ African identity from another continues
to create ethno-religious and ethno-linguistic ‘winners and losers’.
These group identities stem from meaningless lines used to demarcate
the ‘possession’ of one European sovereign from that of another, but
subsequent African political leaderships have metamorphosed these into
insurmountable barriers to cooperation, while treating Africans from
‘other’ jurisdictions, or those not belonging to the hegemonic group in
power, as somehow not being entitled to exist. That Europe evolved
ethno-religious and ethno-linguistic nations who decided to constitute
themselves into states is down to their political histories played out over
six centuries. That the African political system should be condemned to
this ill-fitting structure for posterity based on a fragment of European
hegemonic presence and then forced withdrawal on the continent
needs to be questioned, especially in its failure to realise systems that
aim, as the constitutions state, to promote equality. A collaborative
intra-African approach® could yield and breathe the spirit of the African
Charter into practice to ensure that no one on the continent could be
left behind.

The growing cooperation between African states has already
heralded the emergence of the African Union (AU) as an evolution from
the Organisation of African Unity (OAU).% The articulation by this body
of the continent consisting of five sub-regions (six with the diaspora)
— North, Central, Eastern, Western and Southern®” — is a meaningful
step forward towards sustained cooperation. It facilitates bespoke
approaches to shared challenges and trade-related cooperation. That
customs unions exist with attempts to strengthen these shows good
awareness of how none of the acute contemporary challenges facing
humanity: from climate change, the need to engineer a sustainable
economic model, or addressing mass migration driven by scarcity,
can be addressed at the level of the sovereign state.”® Africa-wide
conversations, growing awareness of climate change impact and the
need to collectively seek reparations with other victims, including of
the Transatlantic Slave Trade, are positive signs of political action that
could transform the trajectory of inherited and systematically forced
underdevelopment.
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The introduction and development of minority rights could add an
important dimension to this thrust, ensuring that in the short term no
person residing on the continent of Africa, whether of African or other
origin, fails to be protected within the societies in which they live. A
key starting point for such a discussion would be the identification of
systematic vulnerability of groups and the individuals within them,
followed by the design of counter-measures to address those elements
of poverty, marginalisation, physical threat and intimidation that
deprive these communities from contributing to the forward thrust of
unified societies.

There may be multiple ways in which socio-economic vulnerability
canbeidentified in everysingle African state. Thisincludes, where the data
is available, through household surveys; rural and urban divides; access
to services; average life expectancy; educational attainment; healthcare
proximities; public participation; positions in public employment;
and access to justice. Scarcity of data masks these problems resulting
in generic solutions designed ‘to lift all boats’ rather than targeted
measures. For many communities the causality for their marginalisation
is systematic and intergenerational, creating deeply unequal starting
points that ensure at best a steady, at worst an exponential increase
in inter-generational marginalisation. Constitutional promises of
equality are meaningless if a community is systematically deprived
of education, which means that their offspring are unable to compete
for the notional goods that may be available to them. Xenophobia and
nativism, centred on the primacy of one group to land or resources
over others despite mutual co-existence for decades or even centuries,
become deadly weapons when a society is faced with scarcity. Yet,
identifying which communities are systematically marginalised is not
that difficult. Studies from across the world, including in Africa, reveal
that the imposition of the sovereign state since the middle of the last
century created a winner-take-all mechanism based on ethno-linguistic,
ethno-religious and ethno-social dominance. The route to realising the
promise of de facto equality may, therefore, necessarily have to address
these root causes through bespoke measures. Yet, in learning from the
lessons of the failure to realise minority rights in India, it would be
imperative that any such measures designed are mere starting points
to address structural disadvantage that is perpetrated on the many by
a hard-wired externally imposed economic system that appears to be
privileging the few.

6 Conclusion

The work of Professor Charles Fombad has fostered a systematic study
of African constitutions. Spurred like previous generations of African
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jurists by trying to understand how key constitutional promises of
the rule of law, equality, non-discrimination can be enmeshed into
solutions for under-development, this work has inspired many to focus
on policy design. That constitutions were imposed from the outside is
uncontested. That scholars and intellectuals have tried to domesticise
these to local conditions to prime their ability to deliver is inspiring.
More importantly, the emergence of comparative constitutional law
has enabled African jurists to learn about solutions to shared problems,
rather than the previously horizontal relationship between post-
colonial country and former coloniser. The quest for development, as
with the attempt to win rights for the marginalised, has taken very
different trajectories — one viewed as the process through which a
government seeks to negotiate abroad, the other within the realm of
creative lawyers and activists seeking to petition systems for greater
rights. Yet, the issues are deeply interlinked, as the writings of so many
African and other jurists have shown. This piece has attempted to focus
as much on the need for broader macro-economic and macropolitical
system change as in seeking to make existing systems work. Greater
collaboration among the like-minded, that is, those committed to the
building of sustainable and peaceful communities, is sorely needed.
Charles Fombad’s biggest contribution may well lie in planting more
seeds to enable that cooperation to grow.
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