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Abstract: This chapter explores the link between legal pluralism,
constitutionalism and environmental governance in Zimbabwe, placing the
discussion within the broader context of colonial and post-colonial legal theory.
It examines the co-existence and interaction of different legal norms — formal,
customary, and international — and how they impact environmental and natural
resources governance. The chapter highlights that historically, colonial legal
systems subordinated indigenous laws, institutions and eco-spiritual practices.
The result was land and natural resources dispossession, environmental
damage and the marginalisation of local and indigenous communities. It further
explores post-colonial constitution making in Zimbabwe, noting that the strong
constitutional provisions support legal pluralism and the role of traditional
leaders, customary institutions and formal institutions in environmental and
natural resources governance. The chapter also assesses the interactions and
attendant conflicts between customary institutions and formal bodies such
as the Environmental Management Agency. It further explores contemporary
problems including corruption, weak enforcement, and the politicisation of the
country’s traditional leadership and their negative implications on environmental
and natural resources governance. The chapter uses legal and constitutional
analysis and examines indigenous environmental practices to illustrate the
extent and impact of legal pluralism in the country. Through this approach,
the Constitution, Acts of Parliament, customary laws and norms, taboos and
sacred practices all emerge as critical aspects in protecting the environment
and biodiversity. It concludes that if properly applied, legal pluralism can be a
powerful tool for environmental protection and promotion of sustainable and
equitable natural resources governance.
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1 Introduction

Professor Charles Manga Fombad® has deservedly been described as
Africa’s foremost comparative constitutional scholar.? It is therefore not
surprising that my first interaction with him was at a constitutional
law conference themed ‘The implementation of modern African
constitutions: Challenges and prospects’ hosted by the University
of Pretoria’s Institute for International and Comparative Law in
Africa (ICLA) in 2016.% In recognition of Professor Fombad’s lifelong
commitment to constitutionalism in Africa, and his unparalleled
work in mentoring the next generation of constitutional scholars on
the continent, this chapter analyses the impact of legal pluralism and
constitutionalism in the context of environmental and natural resources
governance in Zimbabwe.

Legal pluralism can be defined as ‘the presence in a social field of
more than one legal order’.* In the context of a state, it entails the
existence of multiple sources of law within the same country. The
sources of law can be both state and non-state, operate side-by-
side, simultaneously or concurrently. It exists in both developed and
developing countries. Even in countries with well-developed and long-
established legal systems, only a fraction of disputes is resolved using
the formal justice system.> According to Hellum, ‘state-law does not,
in spite of the nation-state’s formal status as the main duty bearer ...
provide the sole means of regulating social behaviour’.® Additionally,
although justice systems are often categorised as formal or non-
formal, state or non-state, some systems do not fit neatly within these

1 Professor Fombad has been an exceptional mentor in my publishing journey. He
facilitated the publication of my first peer-reviewed paper by the Pretoria University
Law Press. He has continued to play an important role in my academic and research
endeavours, notably through the Stellenbosch Annual Seminar on Constitutionalism
in Africa (SASCA). Through Professor Fombad’s guidance under SASCA, I have
published two chapters in two different volumes of the Stellenbosch handbooks in
African constitutional law published by Oxford University Press (OUP) .

2 https://www.chr.up.ac.za/latest-news/3891-africa-s-foremost-comparative-
constitutional-scholar-charles-manga-fombad-honoured-at-future-africa (accessed
4 February 2025).

3 The conference was attended by law makers, legal practitioners, constitutional
activists, judges, civil society representatives and constitutional law scholars drawn
from South Africa, Ghana, Nigeria, Kenya, Uganda, The Gambia, Malawi, Zambia,
Swaziland, DRC, Namibia, Botswana, Zimbabwe, Cameroon and South Sudan, and
ran from 23-24 June 2016.

4 J Griffiths ‘What is legal pluralism’ (1986) 1 The Journal of Legal Pluralism and
Unofficial Law 18.

5 https://www.un-ilibrary.org/content/books/9789210550307c007/read (accessed
12 October 2024).

6 A Hellum ‘How to study human rights in plural legal contexts: An exploration
of plural water laws in Zimbabwe’ in BA Andreassen, HO Sano & S Mclnerney-
Lankford (eds) Research methods in human rights: A handbook (2017) 435.
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classifications. With this realisation, the United Nations (UN)’ has
identified three types of legal pluralism. The first entails the existence
of legal orders that are parallel to the state system, are not sanctioned
by the state and are not recognised by the state. The second is state
legal pluralism or formal legal pluralism. In this scenario, certain legal
aspects, especially those about personal law, such as issues of marriage,
property rights or burial and devolution of property, are governed by
customary or religious laws, while other aspects are governed by formal
state law. The third type of legal pluralism entails the establishment of
quasi-state legal orders or the incorporation of non-state legal orders.
Examples include the incorporation of traditional authorities or local
power holders as the lowest levels of the state legal system.

All these forms of legal pluralism exist and are applied to different
extents and in different contexts in Zimbabwe. Their application
depends on various factors such as geographic location, the nature
of the issue under consideration or the parties to a dispute. The
Constitution and legislation have incorporated both general® and
customary law into the country’s legal system, including in the area
of environmental and natural resources governance. Beyond this state
legal pluralism, environmental management and natural resources
governance is also influenced by local and community norms, shaped
by culture, religion and spiritualism. Legal pluralism, therefore, plays a
relevant and significant role in the country’s environmental and natural
resources management and governance landscape. This demands
that the recognition given to general law in the management of the
environment and natural resources should be extended to customary
law, with full integration of traditional leaders and communities.

The World Resources Institute (WRI) reports that ‘indigenous
peoples, local communities and Afro-descendant peoples customarily
hold and use 50 per cent of the world’s land’,’ and further that ‘at
least 36 per cent of the global Key Biodiversity Areas (KBAs) lie within
indigenous peoples and local community lands’. The protection of
these KBAs is not by chance but is an indicator of the effectiveness of
traditional and customary rules, laws and practices in managing natural
resources, the environment and biodiversity, justifying the need for
their greater adoption.

This chapter, therefore, focuses on how legal pluralism influences
environmental management and governance practices and actions in

7 https://www.un-ilibrary.org/content/books/9789210550307c007/read (accessed
12 October 2024).

8 General law consists of statute law and common law, whereas customary law refers
to African customary law (see L Madhuku An introduction to Zimbabwean law
(2010) 41).

9 https://research.wri.org/gfr/social-governance-issues-indicators/indigenous-
community-forests (accessed 11 October 2024).
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Zimbabwe. It examines the interaction between state law, customary
law and other normative systems in the management and governance of
the environment and natural resources in the country. It also addresses
the contestations that have existed between general and customary law
from the colonial period to modern-day Zimbabwe and how successive
colonial and post-independence governments have used both formal and
traditional or customary authorities to enforce state laws and policies.
The different legal systems and their application have had a varied
impact on communities and their relationship with the environment and
access to natural resources. Some of these impacts have been negative
and detrimental, for example, legally sanctioned arbitrary deprivation
and the exclusion of communities from accessing the natural resources
on which they depend.!® However, legal pluralism has also produced
positive outcomes, including often effective collaborations between
traditional leadership and state institutions such as the Environmental
Management Agency (EMA) to promote the protection and sustainable
management of natural resources and the environment.!!

The central argument of this chapter is that laws and the
judicial system should generally and in the context of environmental
management not impose abstract and alien justice that disregards
the culture, traditions, fears and aspirations of the people.}? As such,
while embracing modern and progressive legal and constitutional
principles, regard must be paid to long-held positive customary ways
of life, including customary laws, practices and related institutions.
Their endurance is an indication of their acceptability and effectiveness
in managing different aspects of communities’ lives, including around
environmental and natural resources governance. In paying regard to
these long-held customary ways of life, it is, however, vital to ensure
their compatibility with international human rights standards and
constitutional provisions, including those relating to women’s rights and
gender equality. In line with international human rights instruments
such as the African Women’s Protocol,'* which affirm women’s rights
to positive cultural values, the Constitution of Zimbabwe mandates
the state and all government institutions to preserve cultural values
and practices that enhance the dignity, well-being and equality of

10 VT Mutekwa & J Gambiza ‘Forest protected areas governance in Zimbabwe: Shift
needed away from a long history of local community exclusion’ (2017) 198 Journal
of Environmental Management 330.

11 D Mupawaenda ‘EMA engages chiefs in resource management’ The Herald (Harare)
16 November 2023; A Zhou ‘EMA trains traditional leaders on environmental
management’ TellZim News (Masvingo) 17 April 2025.

12 CM Fombad ‘An experiment in legal pluralism: The Cameroonian Bi-Jural/Uni-Jural
Imbroglio’ (1997) 16 University of Tasmania Law Review 232.

13 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa (African Women’s Protocol) art 14.
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Zimbabweans.'* This calls for the inclusion and participation of women
and other marginalised groups in community-led decision making
impacting environmental and natural resources governance.

2 Historical context of legal pluralism, the
environment and natural resources governance

The history of legal pluralism in Zimbabwe is closely tied to its colonial
legacy, which resulted in the imposition of colonial law on indigenous
traditions, systems and practices.'> Accordingly, as in many other post-
colonial African states, the co-existence of customary law and received
law dates back to the colonial era.

However, along the way, customary law has also been influenced
both positively and negatively by additional contesting forces such
as religion, neo-colonialism and globalisation.!® In the sphere of
environmental and natural resource management and governance,
these colonial legal contestations were further intensified by the reality
that colonial conquests were fundamentally driven by the desire to
access and extract natural resources, including land and minerals.?”
Resultantly, on the one hand, the colonial legal enterprise sought to
create laws and frameworks to facilitate land acquisition and natural
resource extraction, while minimising resistance from the African land
and resource holders.'® On the other hand, the deep connections that
the Africans had with their land and natural resources meant that these
were held not only as economic assets, but had cultural and spiritual
significance as well, hence their spirited resistance against colonialism
and its extractive enterprise.!” Sometimes referred to as eco-spirituality,
caring for the environment was part of the African traditional way of
life.?° This was demonstrated through the ‘way [Africans] regulated
their relationship with nature to ensure that nature and the environment

14  Sec 16(1) Constitution of Zimbabwe, 2013.

15 Present-day Zimbabwe was colonised through Cecil John Rhodes’s British South
Africa Company (BSAC), with Mashonaland conquered in 1890 and Matabeleland
in 1893. The country was named Rhodesia after Rhodes in 1895 and renamed
Southern Rhodesia in 1898.

16 M Ndulo ‘Legal pluralism, customary law and women’s rights’ (2017) 2 Southern
African Public Law 32.

17  https://theconversation.com/earth-day-colonialisms-role-in-the-overexploitation-
of-natural-resources-113995 (accessed 8 March 2026).

18 T Murombo ‘Regulating mining in South Africa and Zimbabwe: Communities,
the environment and perpetual exploitation’ (2013) 9 Law, Environment and
Development Journal 39.

19 KJ Kaoma African religion and colonial rebellion: The contestation of power in
colonial Zimbabwe’s Chimurenga of 1896-1897’ (2010) 23 Journal for the Study of
Religion 68.

20 AR Etuk & LI Anweting African cosmovision and eco-spirituality: Healing the
ecological crisis in Africa’ (2021) 216 International Journal of Innovative Research
and Development 10.
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[were] protected, while at the same time serving their human needs’.*!
The result was that despite the brutal enforcement of the colonial
environmental and natural resources management laws, including
extractive laws, the African customary law and practices held fast and
were often applied alongside, in parallel with or in place of the colonial-
received law.?? This led to legal plurality in the area of environmental
and natural resources management, just as in many other areas of life.
The colonial resource extraction policies faced resistance from the
African people because they were focused on total and uncontrolled
extraction, with limited regard for conservation, moderation and spiritual
connection with nature and its resources. Sensing this resistance, the
colonial government often enlisted the support of traditional leaders,
usually through coercion and pacification to contain the opposition.?
This emerged from the recognition that traditional leaders commanded
the respect of their communities as custodians of the land and its
resources, and as the spiritual link between the community and God
(Mwari/Musikavanhu).?* As a result, under a system of indirect rule, the
British colonial administration governed its African colonies through
traditional leaders and institutions, subject to close supervision by the
colonial government.> While the intention was to extend the powers
of the central state, indirect rule also positioned traditional leaders
and customary laws as an appropriate governance structure and legal
system, leading to the birth of state formal legal pluralism. Traditional
leaders were given the responsibility to enforce central state laws
and policies, including the collection of taxes on behalf of the central
administration.?® They were also given traditional functions such as
allocation of land in the African areas, presiding over land disputes and
the application and enforcement of local customs and traditions.?”
Inthe areas ofland allocation, land dispute resolution, environmental
management and natural resource allocation, traditional leaders have
continued to hold an important role in the post-colonial state, providing
a springboard for their recognition as strong governance institutions.?

21  Asabove.

22 Laws such as the Customary Law and Local Courts Act (chapter 7:05) outlined
situations where customary law would apply to a case and provided for a choice of
law formula that allowed Africans to decide whether they wanted a case or dispute
to be determined in terms of customary law or general law.

23 Kaoma (n 19).

24 As above.

25 S Ocheni & BC Nwankwo Analysis of colonialism and its impact in Africa’ (2012) 53
Cross-Cultural Communication 8.

26 N Musekiwa & BT Manatsha ‘Changing relations between chiefs and “subjects” in
Zimbabwe and Botswana’ (2025) 60 Journal of Asian and African Studies 4290.

27 A Mandondo ‘Situating Zimbabwe’s natural resource governance systems in history’
(2000) 6 Centre for International Forestry Research (CIFOR) Occasional Paper 32.

28  Sec 282(1)(d) Constitution of Zimbabwe, 2013.
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3 Legal pluralism and environmental
management in the post-colonial era

Traditional leaders and customary laws were treated with ambivalence
in the early days of Zimbabwe’s independence by both the state and
citizens. There was recognition that the country needed to embrace them
as a way of celebrating its independence from colonial rule. However,
much as some traditional authorities resisted early colonial rule and
supported the struggle for independence,? the post-independence
government and communities equally remembered the role of many of
them in enforcing colonial rule. During the colonial period, chiefs were
salaried officials just like public servants of the colonial government
and, therefore, were expected to be accountable to the colonial
government.’® This created a rift between the country’s traditional
leadership structures, communities and the liberation movement as
they were viewed as sell-outs.>!

During the immediate post-independence era, legislation such as
the Chiefs and Headmen Act of 1982 significantly reduced the powers
of both chiefs and headmen by taking away some of their roles and
responsibilities. This was ‘considered as some form of retribution as the
institution was considered to have supported the exploitation of black
Africans by collaborating with the colonial government’.>? However,
with time, the strained relationship between the traditional leadership
institution and the post-independence government thawed. Resultantly,
the powers of traditional leaders were substantially increased through
both constitutional provisions and legislation such as the Traditional
Leaders Act (chapter 29:17) that repealed and replaced the Chiefs and
Headmen Act.

Over time, post-independence legislation attempted to restore
the pre-colonial place, authority and respect for traditional leaders
and the traditional leadership institution. In terms of environmental
and natural resources management, the Traditional Leaders Act gives
traditional leaders significant power over allocation of communal land
and the utilisation, protection and management of natural resources.*
As will be discussed later, this was also a political scheme by the
post-independence government which, like its colonial predecessor,

29 E Ndawana & M Hove ‘Traditional leaders and Zimbabwe’s liberation struggle in
Buhera district, 1976-1980’ (2018) 124 Journal of African Military History 2.

30 T Chigwata ‘The role of traditional leaders in Zimbabwe: Are they still relevant?’
(2016) 71 Journal of Law, Democracy and Development 20.

31 P Zamchiya ‘State politics and the customary power of chiefs in Zimbabwe’ Land
Portal 6 August 2021.

32  Chigwata (n 30) 20.

33 See, eg, secs 5(1)(g), (h), (D), (n) & (0).
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recognised the significant role that traditional leaders could play in
supporting its hold on power.3

The post-colonial state also enacted or revised different pieces of
legislation on environmental and natural resources governance. These
included the Environmental Management Act (chapter 20:27); the Parks
and Wildlife Management Act (chapter 20:24); the Forest Act (chapter
19:05); the Communal Land Forest Produce Act (chapter 19:04); and
the Mines and Minerals Act (chapter 21:05). The Acts govern different
aspects of the environment, and access to and utilisation of natural
resources. Some of these, such as the Environmental Management
Act, support legal pluralism by recognising the role of both customary
law and traditional practices and institutions as well as general law
and formal institutions in the management of natural resources.®> The
courts have also upheld the rights of communities to a healthy and
clean environment and the traditional utilisation of the resources with
which they live, such as rivers and water. In the case of the Zimbabwe
Environmental Law Association & Others v Anjin Investments (Private)
Limited & Others, a community brought a case before the High Court
arguing that the pollution of rivers by mining companies operating in
their locality hindered them ‘from enjoying the usage of the public rivers
as they [had] traditionally done for many years’.®¢ The Court upheld
their claim, affirming that traditional use constituted a legitimate basis
for asserting rights to natural resources, including rivers and water.

4 Constitutional provisions on traditional
leadership, customary law, the environment and
natural resources

Both the Lancaster House Constitution and the succeeding 2013
Constitution contain provisions on traditional leadership. They also
both provide for customary law as a source of law, while the 2013
Constitution recognises ‘the nation’s diverse cultural, religious and
traditional values’ as founding values and principles underpinning the
establishment of the country as a democracy. It further enjoins ‘the
state and all institutions and agencies of government at every level
[to] take measures to ensure due respect for the dignity of traditional
institutions’.*” The Lancaster House Constitution provided that
‘[t]here shall be chiefs to preside over the tribespeople in Zimbabwe’.*®
Elaboration on appointment procedures and roles were to be provided

34 Zamchiya (n 31).

35 Eg, seesecs 118 & 119 of the Environmental Management Act.
36 HH 523/15.

37 Sec 16(3) Constitution of Zimbabwe, 2013.

38 Sec 111 Constitution of Zimbabwe, 1980.
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in an Act of Parliament.?® Like the 2013 Constitution, the Lancaster
House Constitution also recognised customary law as a source of law
in conjunction with other sources such as the Constitution, Acts of
Parliament and any unwritten law in force in the country,* thereby
reinforcing the pluralist nature of the legal system.

The 2013 Constitution creates broader provisions on customary law,
its role in the country’s legal system and the institution of traditional
leaders and their roles. It adopts the same definition of law as the
Lancaster House Constitution, thereby reinforcing the pluralist nature
of the country’s legal system post-independence. For the first time, the
Constitution specifically provides for and recognises the institution of
traditional leaders (as opposed to chiefs and headmen only) and their
role by stating that ‘[t]he institution, status and role of traditional leaders
under customary law are recognised’*! and that ‘[a] traditional leader
is responsible for performing the cultural, customary and traditional
functions of a chief, headperson or village head, as the case may be, for
his or her community’.*? It can be argued that the specific inclusion of
headpersons and village heads in the Constitution as traditional leaders
signalled a shift towards expanding the institution and ingraining it as
an important part of the country’s governance architecture. It was also
a recognition of the political and social realities of the day, given that
traditional leaders have continued to play an increasingly important role
in the country’s political terrain and the socio-economic lives of their
communities.* The reference to ‘headpersons’ as opposed to ‘headmen’
was also a recognition of the growing inclusion and role of female
traditional leaders in line with the Constitution’s non-discrimination
and gender equality provisions.** This was an unequivocal break from
the Lancaster House Constitution that allowed discrimination on the
basis of customary or personal law.*

Gender equality and the protection of women’s rights in the context
of legal pluralism, therefore, is critical to address enduring issues of
gender-based discrimination and the suppression of women’s rights,
especially on the basis of customary and personal law. While local

39 The Chiefs and Headmen Act was the foremost piece of legislation used in
implementing this provision.

40  Sec 113 Constitution of Zimbabwe, 1980.

41  Sec 280(1) Constitution of Zimbabwe (Amendment) Act 20 of 2013.

42 Sec 280(2) Constitution of Zimbabwe (Amendment) Act 20 of 2013.

43 J Kurebwa ‘The capture of traditional leaders by political parties in Zimbabwe
for political expediency’ in S Chhabra (ed) Civic engagement in social and political
constructs (2020) 197.

44 Sec 17(1)(a) of the Constitution provides that ‘[t]The State must promote the full
participation of women in all spheres of Zimbabwean society on the basis of equality
with men’, while sec 80(3) provides that ‘[a]ll laws, customs, traditions and cultural
practices that infringe the rights of women conferred by this Constitution are void
to the extent of the infringement’.

45  Secs 23(3)(a) & (b) Constitution of Zimbabwe, 1980.
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norms and customary law in certain respects may be more responsive
to local needs than general law or other state-level legal instruments,
they may in other respects fall short of human rights standards.*® This
recognition also helps amplify women’s agency within community
settings by acknowledging that communities are not homogeneous.
Rather, they are composed of men and women, boys and girls, who are
often affected differently by legal pluralism and how it shapes access to
and use of the environment and natural resources.

Among other roles, the 2013 Constitution gives traditional leaders
the responsibility to ‘in accordance with an Act of Parliament ...
administer communal land and to protect the environment’.*” This
means that from a constitutional standpoint, traditional leaders -
together with local communities — play a central role in protecting the
environment and guarding against the unauthorised, irregular, illegal
or unsustainable utilisation of natural resources. This is important
because 68 per cent of Zimbabwe’s population lives on communal land,
while communal forests cover 40 per cent of all the forest area in the
country.*

The Constitution also recognises the role of spiritualism in
environmental management and protection by giving traditional leaders
the responsibility to ‘preserve the culture, traditions, history and heritage
of their communities, including sacred shrines’.*’ Sacred shrines in the
culture, traditions and history of Zimbabwe were associated with the
protection and preservation of natural resources and the environment.
For example, wetlands were considered sacred because they were
the abode of animals associated with spirits,>® where water spirits/
mermaids and pythons were considered guardians of the wetlands.5!
With the mark of sacredness, access to wetlands and the utilisation of
water and other resources found in the wetlands was strictly controlled.
Using taboos (zviera), rules were devised to designate who and how
people and communities could access and utilise the resources found
in wetlands. For example, metal containers could not be used to fetch
water. Wearing shoes while walking on wetlands was proscribed, so
was the use of soap when bathing in a wetland.>? These taboos were

46 A Hellum ‘How to study human rights in plural legal contexts: An exploration of
plural water laws in Zimbabwe’ in Andreassen and others (n 6) 438.

47  Sec 282(1)(d) Constitution of Zimbabwe (Amendment) Act 20 of 2013.

48 F Matutu ‘Traditional leaders: The key to sustainable natural resource management
in communal lands’ The Chronicle (Bulawayo) 15 June 2022.

49  Sec 282(1)(b) Constitution of Zimbabwe (Amendment) Act 20 of 2023.

50 V Mabvurira, GA Muchinako & EI Smit ‘Shona traditional religion and sustainable
environmental management: An Afrocentric perspective’ (2021) 115 African
Journal of Social Work 11.

51 As above.

52 EEN Dube ‘The place of water in the Ndau religion of Zimbabwe’ (2024) 80 HTS
Teologiese Studies/Theological Studies 3.
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used as a way of controlling and monitoring access to and utilisation
of wetlands and attendant resources to protect the fragile ecosystems
from overexploitation and pollution.

The sacredness of wetlands was reinforced through their use
as locations for rainmaking ceremonies (mutoro/mitoro).® These
ceremonies were deeply spiritual occasions through which communities
prayed to God for rain, regarded as essential for sustaining all life on
earth.

Traditional leaders and their designates enforced the rules, and those
found to have flouted them faced various sanctions ranging from fines
(usually paid in the form of livestock such as cattle, goats or chickens,
depending on the seriousness of the offence),* or even banishment
from the community. Banishment remains one of the harshest forms of
punishment in traditional courts and is applied when it is considered
that a person’s actions are endangering communities’ lives, livelihoods
and well-being.%

Similarly, sacred forests and trees received special protection from
traditional leaders and communities, thereby preventing deforestation
and biodiversity loss. Similar to the reverence given to wetlands,
some sacred trees were considered sites for rainmaking ceremonies.
In some communities, these trees included species such as mubvumira
(Kirkia acuminate), muchakata (Parinari curatellifolia) and musasa
(Brachystegia speciformis) as these trees were believed to house the
rain gods.>® It was also taboo to cut down fruit trees®” such as muchakata
and muzhanje for any reason because of their role in food security for
both humans and animals.>®

Theseindigenous, cultural and spiritual approaches to environmental
protection and natural resources management and the role of traditional
leaders therein, however, were significantly undermined by the colonial
government through a targeted and systematic approach that sought
to elevate colonial laws and administration over customary law and
traditional authority. Laws were passed that denigrated indigenous
knowledge, culture and spiritualism as paganism, unchristian,

53 N Dlamini ‘Matobo villagers restore wetlands to counter climate change induced
water shortages’ Newsday (Harare) 26 March 2023.

54 A Mambondiyani ‘How indigenous traditions are saving Zimbabwe’s endangered
wildlife’ Yes Magazine (Harare) 20 June 2022.

55 JMakwama ‘How indigenous chiefs are fighting child marriage in Africa’ Unbias The
News 29 February 2024.

56 E Mavhura & S Mushure ‘Forest and wildlife resource-conservation efforts based
on indigenous knowledge: The case of Nharira community in Chikomba district,
Zimbabwe’ (2019) 84 Elsevier; Forest Policy and Economics 105,

57 Mambondiyani (n 54).

58 S Nzenza ‘Saving the sacred land of our ancestors’ The Herald (Harare) 25 June
2013.
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repugnant and backward.> The result was that the indigenous practices
were eroded, the role of traditional leaders in enforcing customary law
and rules was undermined and, with diminished enforcement, the
environment and natural resources were negatively impacted. The
provisions in the 2013 Constitution that restore these responsibilities
to traditional leaders, therefore, acknowledge their broader role
in environmental and natural resource management — beyond the
allocation of communal land — as well as their contribution to protecting
the country’s biodiversity. This approach is also in line with international
environmental law, and its emphasis on the importance of indigenous
knowledge in biodiversity protection. For example, the Convention on
Biological Diversity (CBD) requires state parties, to
subject to [their] national legislation, respect, preserve and maintain
knowledge, innovations and practices of indigenous and local communities
embodying traditional lifestyles relevant for the conservation and sustain-
able use of biological diversity and promote their wider application with
the approval and involvement of the holders of such knowledge, innova-
tions and practices and encourage the equitable sharing of the benefits
arising from the utilisation of such knowledge, innovations and practices.®

Zimbabwe is a state party to CBD, having signed the Convention in
June 1992 and ratified it in November 1994. This circles back to the
2013 Constitution’s recognition of international law as a source of
law. It requires the state to ensure domestication of all international
conventions, treaties and agreements to which the country is a party.®
The Constitution further requires any court, tribunal, forum or body
when interpreting the Declaration of Rights to ‘take into account
international law and all treaties and conventions to which Zimbabwe
is a party’.®? The Constitution further provides that ‘customary
international law is part of the law of Zimbabwe, unless it is inconsistent
with this Constitution or an Act of Parliament’,%® and enjoins every court
and tribunal to interpret legislation using an approach that is consistent
with international law.%* These provisions effectively bring international
law into the realm of national law and national courts, including
customary law and traditional courts. This means that in the application
of customary law in relation to environmental management and natural
resources governance, all the courts in the country, including traditional
courts, must consider the provisions of international environmental law

59 The repugnancy clause in colonial legal doctrine allowed the formal colonial courts
to invalidate customary law, often subjectively if they considered it to be ‘repugnant
to natural law, justice, or morality’.

60  Art 8(j) United Nations Convention on Biological Diversity.

61  Sec 34 Constitution of Zimbabwe, 2013.

62 Sec 46(1)(c) Constitution of Zimbabwe, 2013.

63  Sec 326(1) Constitution of Zimbabwe, 2013.

64  Sec 326(2) Constitution of Zimbabwe, 2013.



Legal pluralism, environmental governance and constitutionalism in Zimbabwe 151

and human rights law. The constitutional recognition of international
law and customary international law further deepens the extant legal
pluralism in Zimbabwe and illustrates the myriad sources of law. It
equally tests the elasticity of the 2013 Constitution and the fact that
constitutional review or amendment processes should be used to cover
new ideas, new information or new circumstances.® The constitutional
provisions are also a recognition of the fact that ‘in the era of globalisation
and internationalisation of legal standards, adapting to rapidly changing
circumstances is not only unavoidable but also imperative’.5®

Further recognition of traditional leaders, customary law and legal
pluralism is emphasised by the express provision for customary courts
under chapter 8 of the Constitution, which deals with the judiciary
and the courts. With regard to customary courts, it provides that ‘[a]
n Act of Parliament may provide for the establishment, composition,
and jurisdiction of ... customary law courts whose jurisdiction consists
primarily in the application of customary law’.%”

The Customary Law and Local Courts Act (chapter 7:05) is the
relevant Act of Parliament addressing the implementation of this
constitutional provision.®® This Act is critical in directing the functions
and jurisdiction of customary courts in various aspects, including the
adjudication of environmental and natural resources governance cases.
The recognition of customary courts remains a key component of the
post-colonial state’s efforts towards decolonising African justice and
dignifying customary law. As Fombad notes, one of the ‘most enduring
effects of the colonial treatment of customary justice, from which it has
not yet fully recovered, is the fact that its development was stifled, if not
actually frozen’.® It therefore takes robust law and constitution making
to unfreeze, decolonise and dignify African justice and customary
law. This is important for national development in Zimbabwe, given
that the country’s economic development is largely based on natural
resources. As Hellum, quoting the Commission on Legal Empowerment
of the Poor (CLEP) notes, human rights and development initiatives
often fail because they ‘tend to focus on the official economy, the
formal legal system and the national rather than the local level’.”? By
recognising customary courts, customary justice, and other local norms,

65 CM Fombad ‘Some perspectives on durability and change under modern African
constitutions’ (2013) 11 International Journal of Constitutional Law 386.

66 CM Fombad ‘Reconciling legal pluralism and constitutionalism: New trajectories
for legal theory in the age of globalisation in Botswana’ (2020) 41 Global Studies in
Comparative Law 112.

67  Sec 174(b) Constitution of Zimbabwe, 2013.

68 Itisimportant to note that this Act of Parliament predates the 2013 Constitution but
remains relevant in the implementation of relevant provisions in this Constitution.

69 CM Fombad ‘The context of justice in Africa: Emerging trends and prospects’ (2013)
United Nations Development Programme 5.

70  Hellum (n 6) 436.
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development — particularly that based on natural resources — may begin
to appear more relevant to the communities that live with and depend
on those resources.

The Constitution further provides that ‘[t]he Constitutional Court,
the Supreme Court and the High Court have inherent power to protect
and regulate their own process and to develop the common law or
the customary law, taking into account the interests of justice and the
provisions of this Constitution’.”* This underscores the embeddedness
of legal pluralism within the country’s legal and judicial systems, as
the highest courts are tasked with developing both common law and
customary law. As Fombad notes, ‘legal systems and the judiciary in
particular, as the third arm of government, is so important that the
Constitution must set down in clear terms its fundamental structure
and organisation’.”? The elaboration of the roles and linkages between
and among the general and customary laws and formal and customary
courts in the Constitution of Zimbabwe, therefore, plays an important
role in providing structure and certainty in the imbroglio wrought by
legal pluralism.

5 Conflicts between general and customary law in
environmental governance

There are often noticeable tensions between customary and general
law, making it sometimes difficult to reconcile them in environmental
management and natural resources governance despite clear
constitutional and statutory provisions highlighting the role of both.
Communities in Zimbabwe have the right to access and utilise the
environmental and natural resources with which they live. Access to
such resources is often governed by both customary laws and practices
as well as general law. Specifically, the Constitution in section 73(1)
(b)(iii) provides that every person has a right to ‘secure ecologically
sustainable development and use of natural resources while promoting
economic and social development’. Such access is intermediated by
various actors including traditional leaders. The traditional leaders’
authority, however, is subject to the interventions of several statutory
authorities such as the Environmental Management Agency (EMA),”®

71  Sec 176 Constitution of Zimbabwe, 2013.

72 Fombad (n 12) 209.

73  The Environmental Management Agency, established in terms of the Environmental
Management Act, is tasked with safeguarding the environment and ensuring
sustainable use of natural resources.
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the Forestry Commission,’* the Mining Affairs Board,” and the Parks
and Wildlife Management Authority, 7° among others.

The roles of the different environmental and natural resources
management institutions are determined by the nature of the
resources that fall within their domain and often override the roles
and authority of traditional leaders and communities. As highlighted
earlier in this chapter, the creation of these statutory bodies is linked
to the country’s colonial history as the colonial government sought to
limit access to environmental and natural resources, including land,
by indigenous communities, while extracting maximum benefit for the
colonial government and white settlers.”” Therefore, the tensions and
conflicts that arose were a reaction to the unfairness of the colonial
natural resources extraction and access regimes that favoured the white
settlers at the expense of local African communities. Inevitably, these
tensions were transferred from the colonial government to the post-
independence state and its institutions, while the traditional leaders
and communities remain the constant protagonists.

The contestations between general and customary laws have
sometimes led to open conflicts between communities and the
government.”® This often happens when communities view natural
resource extraction and state-centric environmental management
laws and private interests, such as commercial farming and mining, as
stepping on their rights, traditions, customs on access, benefit sharing
and environmental conservation. These power imbalances are reflected
in the marginalisation of customary law and indigenous knowledge
systems in the formulation of policies and legislation. As Hellum notes,
‘[q]uestions of power are pertinent in plural legal constellations where
different state and non-state actors are “engaged in contestations over
who has the power to generate law and construct its meaning”.”’
Where policy and legislation recognise customary law, practices and
indigenous knowledge systems, implementation is poor because of the

74 The Forestry Commission, established in terms of the Forestry Act, advises
government on forest policy and regulates the management and conservation of the
demarcated forests.

75 The Mining Affairs Board, established in terms of the Mines and Minerals Act,
is tasked with issuing mining leases after an application is made. Under special
circumstances, the President may, following a recommendation from the Minister of
Mines and Mining Development, issue a special mining lease.

76  The Parks and Wildlife Management Authority, established in terms of the Parks
and Wildlife Act, is the body responsible for the management, protection and
administration of the country’s wildlife.

77  Murombo (n 18) 39.

78 Business and Human Rights ‘Zimbabwe: Communities say govt has failed to protect
them against mining companies, vow to only leave their land after receiving
compensation’” 8 September 2024, https://www.business-humanrights.org/
(accessed 9 March 2026).

79  Hellum (n 6) 442.
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perception that general law is superior and customary law, practices
and institutions are inferior. This perception is inherited from colonial
ideals of justice and morality that regarded customary law as inferior.®

However, there are opportunities for harmonisation and
improvement of the relationship between customary law and
practices and formal environmental and natural resources governance
approaches. This should be based on the Constitution, which recognises
different sources of law, and the role of traditional leaders, communities
and customary practices alongside formal state bodies in environmental
and natural resources governance. Disregarding the role of customary
law and traditional institutions would amount to a violation of the clear
protections provided in the Constitution.

6 Weak enforcement, corruption and partisan
politics

A constant challenge is the fact that legal pluralism often negatively
impacts the enforcement of environmental laws and regulations.
There are contestations and power dynamics that can create room for
corruption, and lack of accountability.®! This undermines environmental
governance in both customary and formal systems. The interlinkages
between the customary and formal systems, and the contestations that
arise between them, are particularly evident in the mining sector. For
example, while the government through the Mining Affairs Board is
responsible for issuing mining leases, there is a level of deference to
traditional leaders and communities in mining affairs. This deference
to traditional leaders and local communities can be illustrated using
the environmental impact assessments (EIAs) process and the need
to obtain community consent for mining developments,®? sometimes
referred to as the social licence to operate.

Section 100 of the Environmental Management Act [chapter 20:27]
provides for the role of the director-general of EMA in the EIA process
such as considering the EIA report and issuance of the EIA certificate.
The Act provides that as part of this process, the director-general of
EMA ‘may consult any authority, organisation, community, agency or
person which or who, in his opinion, has an interest in the project’.®
By implication, communities and traditional leaders (as traditional
authorities) are consulted by mining companies as part of the

80 https://intergentes.com/seven-phases-in-the-evolution-of-customary-law-in-sub-
saharan-africa/# (accessed 23 October 2025).

81 G Chibemene and others Review of national laws and policies that support or
undermine indigenous peoples and local communities (2014) 32.

82 Environmental impact assessments are a requirement in various other large
development projects.

83 Sec 100(3)(c) Environmental Management Act.
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development of the EIA report in anticipation of the consultations that
may be undertaken by the director-general. Lack of community buy-
in or community acceptance of a mining project can result in the EIA
report being rejected, consequently impacting the mining development
through delays, litigation or even outright rejection of the mining
project.

In practice, ‘consultations’ have often involved paying bribes or
other incentives® to traditional leaders so that they not only approve or
agree to the mining development, but also give ‘consent’ on behalf of
their communities. Chigwata notes that some ‘traditional leaders have
been accused of accepting bribes, among other corrupt tendencies ...
[and] such corrupt activities tend to be common around areas involving
resource allocation’.®> Traditional leaders can act in such ways because
it is difficult to hold them accountable for their actions. They are neither
ultimately responsible for the decision to accept or reject the EIA report,
nor are they responsible for the issuance of mining leases. Should
there be any challenges associated with the mining development,
they can place the responsibility elsewhere despite their role in the
process. Stronger mechanisms, therefore, need to be put in place to
ensure proper, meaningful and documented collaboration between
traditional leaders and formal state institutions (in this case, the EMA),
especially in crucial processes, such as EIAs, to prevent corruption and
improve accountability. Such collaboration must also ensure proper
and adequate consultation and participation of affected communities,
including women and other marginalised groups. This is in line with true
customary governance approaches as practised in pre-colonial times,
where traditional leaders never individually took decisions that affected
their communities, but always made the necessary consultations.®

The entanglement of traditional leaders in politics complicates
these matters. For years, they have been accused of engaging in
partisan politics, especially rendering support to the country’s long-
standing ruling party, the Zimbabwe African National Union Patriotic
Front (ZANU PF).*” Just as they were deployed during the colonial
period to enforce colonial laws and the colonial government’s policies,
traditional leaders in post-colonial Zimbabwe have often operated as
appendages of the government and the ruling party. Muradzikwa notes

84  This may include promising them decision-making roles in the mining project, jobs
for their relatives, or monetary payments.

85 Chigwata (n 30) 20.

86 T Makahamadze and others ‘The role of traditional leaders in fostering democracy,
justice and human rights in Zimbabwe’ (2012) 16 The African Anthropologist 44.

87 Musekiwa & Manatsha (n 26) 4298.
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that ‘the chiefs’ authority over rural areas sustains ZANU PF’s power, as
the chiefs coerce rural populations to vote for [it]’.%

Ahead of the 2023 harmonised elections, a state-controlled
newspaper reported that the chiefs had ‘endorse[d], president, ZANU
PF ahead of elections’.®® According to this report, the president of the
Chief’s Council, Chief Fortune Charumbira, was addressing over 800
chiefs and headpersons who were attending the Annual National Chiefs’
Council Conference. Chief Charumbira was quoted as saying that ‘[t]
here is an inseparable relationship [between] the traditional leaders’
institution and ZANU PF.?° This creates intricate power dynamics
between the state and traditional leaders due to the establishment of
co-dependencies for one another’s continued existence and influence.
Tsabora, notes:*!

Unsurprisingly, various reports have emerged of political parties, led by
the ruling party, making use of traditional institutions and leaders such as
chiefs, village heads, kraal heads and other leaders for political purposes.
Some reports have claimed that traditional institutions were central in vote
buying, intimidation, hate speech, political manipulation, political cam-
paigns, violence against supporters of political rivals, denial or withdrawal
of benefits or privileges to people in their communities supporting certain
political parties, espionage on behalf of political parties and various other
misbehaviour.

He further notes that the result has been the descent of traditional
institutions into the political arena for their own survival, impacting
citizens’ rights while propping up political programmes of the
government of the day.??

The consequence is that when traditional leaders engage in corrupt
practices in the management and governance of mineral resources,
as in other areas of environmental and natural resource governance,
the government often is unable to adequately censure them without
jeopardising the symbiotic patronage relationship. This violates the
rights of communities to free political participation,”® to access and
benefit from their natural resources,’* and to the protection of their

88  https://kujenga-amani.ssrc.org/2024/02/15/traditional-leaders-as-ruling-party-
accomplices-a-reflection-on-zimbabwes-2023-elections/ (accessed 11 October

2024).

89 N Tshili ‘Chiefs endorse President, ZANU PF ahead of polls’ The Herald (Harare)
16 March 2023.

90 As above.

91 J Tsabora ‘The constitutional state and traditionalism under the 2013 Zimbabwean
Constitution: A critique’ in J Tsabora (ed) The judiciary and the Zimbabwean
Constitution (2022) 205.

92  As above.

93  Sec 67 Constitution of Zimbabwe.

94  Sec 13(4) Constitution of Zimbabwe.



Legal pluralism, environmental governance and constitutionalism in Zimbabwe 157

environment®® as provided for in the Constitution. It also violates
clear constitutional provisions that prohibit traditional leaders from
participating in partisan politics. Section 281(2) of the Constitution
states that traditional leaders must not be members of any political
party, participate in partisan politics or further the interests of any
political party or cause.?®

Traditional leaders’ participation in partisan politics creates
mistrust between the institution and subsequent governments, as
highlighted above, when the post-independence government sought to
whittle down their powers as punishment for supporting the previous
colonial government. This leads to the subordination of the traditional
leadership structure and customary law to the government and general
law, creates mistrust with future governments and prevents traditional
leaders from positively exercising their powers and performing their
duties. Similarly, partisan political activities alienate traditional leaders
from some members of their communities, creating lack of trust and
acceptance of their authority. This negatively impacts many of the areas
for which they are responsible, including environmental management
and natural resources governance due to lack of engagement and
cooperation from their communities.

7 Legal pluralism and the role of communities

Customary law is largely based on communitarianism, and concepts
such as ubuntu,”” which emphasise the deep connection between an
individual and their community.”® This may not be reflected in general
law, especially that based on Western common law, which emphasises
individualism and the agency of the individual.”” Good environmental
and natural resources governance are better achieved through the
advancement of the principle of communitarianism and the common
good to shift focus from individual exploitation and extraction of
natural resources to sustainability for the common good.'® Therefore,
in developing synergies and collaboration within a plural legal system,
there is a need to take communities along to ensure that they benefit
from and contribute towards environmental management and natural

95  Sec 73(1)(b) Constitution of Zimbabwe.

96  Secs 281(2)(a) & (c) Constitution of Zimbabwe.

97  Often expressed as ‘I am because you are’, the concept of ubuntu is premised on
human interdependence as a central value.

98 SM Makwinja ‘Human dignity in African communitarianism’ PhD thesis, University
of KwaZulu-Natal, 2018 117.

99 M Pecari¢ ‘Law and individualism: Balancing rights, responsibilities, and group
dynamics’ (2025) 23 Central European Public Administration Review 39.

100 CLA Machaka ‘The commons and the theory behind community-based natural
resource management’ 19 May 2022, https://www.resourceafrica.net/ (accessed
9 March 2026).
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resources governance. This can be achieved by including community
roles and needs in environmental legislation, policies and practices.
The role of communities can be enhanced, learning from the country’s
experiences of successful participatory environmental governance
systems, such as the Communal Areas Management Programme for
Indigenous Resources (CAMPFIRE). This was an integrated natural
resources management programme that brought together customary
law, institutions and practices and general law and formal institutions
for mutual benefit. According to Frost and Bond, communities worked
with the lowest tier of government, the Rural District Councils (RDCs),
to market their wildlife resources for local community and wider societal
benefit.1%! The programme was hailed as an outstanding success and
even replicated in other countries such as Botswana!®? and Namibia.!%®
In Zimbabwe, various iterations of the programme, such as the
Community Share Ownership Schemes (CSOS), were also subsequently
developed to manage mining resources through the participation of
mining communities with oversight from traditional authorities.!**

To ensure the success of such and similar initiatives, there is a need
to develop effective and sustainable conflict resolution mechanisms
between communities, formal/statutory bodies and traditional leaders.
Often, conflicts arise when communities feel that formal structures
such as RDCs are short-changing them when negotiating or sharing
proceeds from natural resources. Alternative dispute resolution (ADR)
mechanisms, such as mediation and customary arbitration, can be
useful. However, there should be mechanisms in place to ensure quick
access to the formal justice system, should the ADR processes fail to
achieve the desired results.

Despite the various challenges posed by the country’s plural legal
system in environmental and natural resources management, the
system has also exhibited positive synergistic cooperation which, if
fully embraced and developed, can play a positive role in the sector.
Traditional leaders have often opposed developments on the basis that
they caused environmental damage, loss of community land or that
the developments provided no opportunities for communities to benefit
from the natural resources with which they lived. For example, in 2021,

101 https://www.cbd.int/financial/pes/zimbabwe-pescampfire.pdf (accessed 11 Octo-
ber 2024).

102 PN Hoon ‘Personal markets and impersonal communities? Prospects for community
conservation in Botswana’ Paper prepared for the 2004 Breslauer Symposium,
University of California at Berkeley, 2004 1.

103 J Brown & N Bird ‘Namibia’s story: Sustainable natural resource management in
Namibia: Successful community-based wildlife conservation’ Overseas Development
Institute (2010) 5.

104 Community Share Ownership Schemes were introduced by the Indigenisation
and Economic Empowerment Act (chapter 14:33) of 2007, though now largely
voluntary following amendments to the original Act.
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one of the traditional leaders in the country, Chief Chiweshe, ‘in a rare
show of bravery, stood up and accused Chinese nationals in Zimbabwe of
being behind the massive looting of the country’s mineral resources’.?%
Through this protest, the chief played his role as a custodian of the land
and the first line of defence for the environment and his community’s
natural resources and interests. The government should protect, rather
than marginalise, traditional leaders who challenge environmental
degradation and unsustainable natural resource extraction, as such
actions constitute the fulfilment of their responsibilities under the law
and the Constitution.

8 Conclusion

When properly applied, legal pluralism can positively impact
environmental and natural resources governance in Zimbabwe.
The country and communities can benefit from adopting the best of
customary law and norms and general law to achieve environmental
protection and derive positive benefits from the utilisation of the
country’s natural resources. There is great potential for improving
the interaction between the different normative orders, identifying
potential models for harmonisation of legal principles and development
of sustainable and collaborative governance systems. Although
customary law is largely uncodified, the country, through legislation
and decisions of higher courts, has made positive strides in developing
customary law and aligning it with international standards, and
constitutional and human rights principles. The strong constitutional
provisions recognising customary law, traditional leaders and their role
in environmental and natural resources management provide a strategic
platform for integrating these provisions into relevant legislation,
policies and practices.

However, challenges remain, such as the entanglement of
traditional leaders with political party politics and the resultant
perception of partisanship that is created among communities. This
causes the institution of traditional leadership to lose its credibility,
thereby impacting its effectiveness in playing its customary, legal and
constitutional roles. Corruption also hampers the potential of both
customary and general law and relevant institutions to effectively
manage the environment and promote positive natural resources
governance in the country.

There is therefore a need for collaboration to improve the
effectiveness of the country’s pluralistic legal frameworks and embrace

105 https://www.business-humanrights.org/en/latest-news/zimbabwe-chief-accuses-
china-of-abusing-the-role-it-played-in-the-liberation-struggle-to-loot-the-countrys-
mineral-resources/ (accessed 11 October 2024).
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legal pluralism to meet contemporary environmental challenges. The
country stands to gain if the best provisions and approaches within the
pluralistic legal system are adopted and strengthened for the benefit of
the environment and the citizens.
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