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Abstract: In this chapter we delve into the Lesotho model of constitutionalism,
which is characterised as being essentially conservative in nature, inclined to
protect and promote political preferences and the interest of the state and its
organs much more than upholding the fundamental human rights and freedoms
of the population. Entrenched in a hybrid system that accommodates Westminster
practice alongside constitutional democracy which, over the decades, has
generated eruptive episodes of intense instability, we illustrate, based on a
critical and ordinary meaning interpretation of the Lesotho Constitution, how
the political system disallows progress and transformation in the country.
Noting that constitutionalism ought to enhance the contractual obligations of
government towards the governed, we advance the theoretical argument in
favour of embracing developmental constitutionalism. The rationale for doing
so is buttressed not only in the moral binder to elevate threshold standards
for the people of Lesotho, but in essence, also, with respect to the state’s duty
to guarantee to them the inalienable right to development as a constitutional
entitlement. In ratifying the African Charter on Human and Peoples’ Rights in
1992, the government of Lesotho undertook to adopt domestic legislative and
other measures to give effect to the provisions of the African Charter, which
incorporates the right to development. Coupled with the political context and
the socio-economic and cultural realities in Lesotho, the legal undertaking under
the African Charter necessitates a shift to developmental constitutionalism, as
suggested in this chapter.
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1 Introduction

In this chapter we endeavour to diagnose the conflicting paradigms that
lie at the core of the political situation in Lesotho which, we argue, is
deeply embedded in the model of conservative constitutionalism that
shuns the rights, interests and livelihood concerns of the population and,
thus, disallows systemic transformation and socio-economic and cultural
development in the country. A shift to developmental constitutionalism,
as suggested, holds prospects of aligning governance with concrete
aspirations for a rights-based approach to development that guarantees
better standards of living for the population. With conservative
constitutionalism defined as principally inclined to protecting the state
and its organs, and to supporting political preferences, in contrast with
developmental constitutionalism as a progressive model, necessitating
commitment to the pursuit of people-centred priorities, the chapter
adds theoretical insight into formulating alternative and contextually
relevant models of constitutionalism in Africa.

In the past few decades, Lesotho has experienced recurrent
disruptions in governance with eruptive episodes of violent overthrow
and unconstitutional changes of government, resulting in interwoven
insecurities and unstable coalition politics.! The situation necessitated
third party intervention by the Southern Africa Development Community
(SADC) Observer Mission to Lesotho which, in 2014, recommended
broad-based cross-sectoral reforms to stabilise the country.? This was
followed by a SADC ultimatum in 2018, which triggered the national
reforms process.® The process, however, eventually crashed in 2022
and the National Reforms Authority, established by Act of Parliament in
2019, was unilaterally disbanded by Prime Minister Moeketsi Majoro.*
More so, procedurally flawed attempts at resuscitating the Omnibus
Bill, which obtained from the reforms process,® was twice guillotined in

1 M Pherudi ‘Political instability in Lesotho: Causes and possible remedies’ (2022)
34 Botswana Journal of African Studies 80-92; CC Ngang and others ‘Right to
development governance: A policy proposition for the Kingdom of Lesotho’ (2023)
15 African Journal of Legal Studies 400-401.

2 H ’Nyane ‘Lesotho bungles political reforms, risking fresh bout of instability after
2022 poll’ The Conversation 5 October 2022, https://theconversation.com/lesotho-
bungles-political-reforms-risking-fresh-bout-of-instability-after-2022-poll-191778
(accessed 27 August 2025).

3 Pherudi (n 1) 82-83.

4 H ’Nyane ‘Lesotho needs constitutional reforms to help gain political stability —
but the latest attempt is flawed” The Conversation 22 September 2024, https://
theconversation.com/lesotho-needs-constitutional-reforms-to-help-gain-political-
stability-but-the-latest-attempt-is-flawed-237905 (accessed 22 September 2025).

5 At the UNDP Workshop on National Reforms in July 2019, Senate President
Mamonaheng Mokitimi noted that the Omnibus Constitutional Bill will bring peace,
stability and efficiency on service delivery once passed into law; UNDP Lesotho
‘Senate meeting on national reforms’, https://www.undp.org/lesotho/road-
national-reforms-lesotho-members-senate-workshop (accessed 29 August 2025).
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court for unconstitutionality.® The aborted process left the country in a
convoluted state of governance uncertainties as the underlying issues
remain unresolved.

As stated in section 1(1) of the Constitution, Lesotho is formally
designated as a ‘sovereign democratic kingdom’ and, hence, a
constitutional monarchy with an apolitical King as head of state whose
executive powers is constitutionally regulated.” Being a constitutional
democracy affirms that the country subscribes to, and ought to adhere
to, the tenets of constitutionalism. We assume that if constitutionalism
is effectively applied in accordance with constitutional prescriptions,
governance would be stable, guaranteeing greater prospects in the
pursuit of development objectives. On the contrary, in the six decades
since independence, the country has witnessed eruptive periods
of governance dysfunctionality, with notable adverse bearings on
the developmental landscape, ranking as one of the least developed
countries in the world. This has informed our characterisation of the
Lesotho model of constitutionalism as essentially conservative in nature,
drawing from a critical reading and ordinary meaning interpretation
of the Constitution in relation to the realities on the ground which,
admittedly, are conflicting.

In embarking on the SADC-recommended reforms, expectations
were raised that a new governance dispensation with assurances of
political stability, policy certainty and economic advancement towards
a development-oriented Basotho nation would be ushered in.®! With
the collapse of the reforms process, commitment in moving the country
forward has remained relatively minimal, with the government’s
approach geared more towards piecemeal amendments to the
Constitution, which is currently undergoing its eleventh amendment.’

6  Kananelo Boloetse v The Speaker of the National Assembly & 7 Others C of A (CIV)
62/2023 Const Case 14/2023; Kananelo Boloetse & Another v His Majesty the King &
Another [2022] LSHC 216 Const (12 September 2022).

7 Constitution of Lesotho of 1993 sec 44(1); African Development Bank ‘Kingdom
of Lesotho: Country governance profile’, https://www.afdb.org/en/documents/
document/2006-lesotho-country-governance-profile-13276 (accessed 29 August
2024); Freedom House ‘Lesotho: Overview’ Freedom in the World 2021, https://
freedomhouse.org/country/lesotho/freedom-world/2021 (accessed 29 August
2025); J Limpitlaw Media law handbook volume 2 (2010) 451; Pherudi (n 1) 81.

8 Envisaged in Lesotho Vision 2020 launched in 2003: ‘By the year 2020, Lesotho
shall be a stable democracy, a united and prosperous nation at peace with itself and
its neighbours. It shall have a healthy and well-developed human resource base.
Its economy will be strong, its environment well managed and its technology well
established.’

9 Eleventh Amendment to the Constitution Bill, 2024 — A Bill for an Act to amend
the Constitution of Lesotho, 1993 and provide for related matters, https://
nationalassembly.parliament.ls/wp-content/uploads/2024/07/Eleventh-Amend.-
2024-WITH-AMENDMENT-FROM-N.A-4-1.pdf (accessed 8 October 2025).



166  Cultivating comparative constitutional law in Africa

For 'Nyane, the Constitution should undergo a complete overhaul,!°
a proposition that the government has rejected on account of lack of
resources and the time for such an endeavour.!! To guarantee political
stability, according to Fombad, constitutions must be designed to endure
requisite amendments without subverting constitutionalism.!?

Looking at the causal factors to instability in Lesotho as Pherudi
points out,'® the key question that seems to evade enquiry is how
constitutionalism could be reshaped to enable systemic transformation
and socio-economic and cultural development in the country. With a
view to balancing concerns about political instability while integrating
these measures into Lesotho’s constitutional democratic framework, a
development trajectory to the benefit of the population, the discussion
in this chapter is articulated in two main parts. Part 2 delves into
the conflicting paradigm, which features a hybrid model and the
contradictions inherent in such hybridity, an analysis grounded in
statutory interpretation of the Constitution is offered, together with
clarification of the notion of conservative constitutionalism. In part
3 we explore Fombad’s perspectives on constitutionalism in Africa,
illustrating how his seminal views shape responses to the combination
of issues that hinder development on the continent. Part 4 looks at
constitutionalism and governance in Lesotho, analysing how politics
undermines constitutionalism and their implications for development.
Developmental constitutionalism as an alternative model suitable for
redressing Lesotho’s development impediments is discussed in part 5.
In conclusion, the rationale for a rights-based, development-oriented
constitutional dispensation is reiterated.

10 See R Tsoamotse ‘Drafting fresh constitution is the only way to save reforms:
Experts’ Public Eye, 12 December 2023, https://publiceyenews.com/2023/12/12/
drafting-fresh-constitution-is-the-only-way-to-save-reforms-experts/ (accessed
9 September 2025).

11 R Tsoamotse ‘Govt dismisses calls for a new constitution’ Public Eye 13 May
2024, https://publiceyenews.com/2024,/05/13/govt-dismisses-calls-for-a-new-
constitution/ (accessed 17 October 2025).

12 CM Fombad ‘Limits on the power to amend constitutions: Recent trends in Africa
and their potential impact on constitutionalism’ (2007) 6 University of Botswana
Law Journal 28.

13  Pherudi (n 1) 81.

14 Prof Fombad apparently is one of the leading contemporary constitutional law
theorists and expert on comparative constitutionalism. His perspectives are seminal
to a comprehensive understanding of constitutionalism in Africa.
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2 Conflicting paradigms in the Lesotho political
system

2.1 Hybrid system and the contradictions of hybridity

As earlier noted, at the core of the political situation in Lesotho is a
conflicting paradigm regarding the model of democracy to which the
country subscribes, and the contradictions that emanate from the
hybrid system. It is acknowledged that the political system in Lesotho is
historically entrenched in and modelled on the Westminster prototype
inherited from British colonial rule.’® Central to the Westminster model
of democracy is the common law tradition that entrusts governance to
the legislative arm, which is vested with supreme law-making authority
to certify and legitimise governmental actions, creating a hierarchical
order wherein the executive is subordinate to the legislature.'® Executive
authority in the Westminster system is vested in a prime minister
who, as a product of parliament, is elevated to the position of head of
government while the functions of the monarch as head of state are
typically ceremonial.'”

If Lesotho is modelled on the Westminster prototype, it would
mean that all political allegiance is subject to parliamentary supremacy,
requiring the executive and the judiciary to be answerable to the
legislature. That might have been the case in the two decades post-
independence. Westminster practice in Lesotho, however, can no longer
be justified on account of the Constitution adopted in 1993, which
ushered-in constitutional supremacy as the governing model for the
post-1993 political dispensation. Unlike with the Westminster system,
which supported parliamentary supremacy, the prevailing dispensation
of constitutional democracy subjects all three arms of state to the
Constitution, with the judiciary equipped with the powers to review
legislative and executive actions.

Remnants of the Westminster practice in Lesotho could be observed
in the operational modalities of the legislature and in the exclusion of
the King from active involvement in governance. However, in terms
of distinct features, Westminsterism in Lesotho does not respond

15 H’Nyane ‘Prosecutorial independence in Lesotho: A critique of the model’ (2020)
35 South African Public Law 1; H 'Nyane ‘The binding nature of the Ombudsman’s
remedial actions in Lesotho: Lessons from South Africa’ (2021) 54 Comparative and
International Law Journal of Southern Africa 5; A Lijphart ‘The Westminster model
of democracy’ in A Lijphart (ed) Patterns of democracy (2012) 9.

16 R Rogers and others ‘The Westminster system’ 58th seminar on parliamentary
practice and procedures at Westminster, 1-13 March 2009.

17 Inter-Paliamentary Union ‘Lesotho National Assembly: Parliamentary oversight’,
http://archive.ipu.org/parline/reports/CtrlParlementaire/2181_Ehtm  (accessed
24 November 2025).
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to the classical British model. It currently only exists and applies in
hybrid form alongside constitutional democracy and, hence, is severely
constrained by the supreme Constitution, which imposes lawful
limitations on all three arms of government. Preference for the hybrid
system is not only unproductive but also confusing. Concurring with
Makoa that ‘constitutionalism was to be the guiding principle for the
post-colonial regime ... where political authority and the exercise of
power followed agreed procedures and norms’,'® there is no reasoning
why Lesotho hangs onto the Westminster model and, by so doing,
subverting the King’s constitutional executive powers in favour of
a dominant prime minister whose role as head of government is not
defined in the Constitution, which also does not enshrine any provision
on parliamentary supremacy.

Jurisprudence from the Lesotho courts has demonstrated that
Parliament is not above the law and does not enjoy the kind of
supremacy that is characteristic of the Westminster model.'” Retaining
the Westminster model alongside constitutional democracy is not only
unproductive but also undesirable, as 'Nyane notes, that it has been of
no political value to Lesotho.?’ Because it exacerbates power conflicts,
political disruptions, democratic deficits, rule of law insufficiencies,
institutional fragility, policy uncertainty, economic volatility and paucity
in development gains, we submit, as explained in the preceding sub-
section, that the Westminster system ought to have been abolished with
the entry into force of the 1993 Constitution.

2.2 Statutory (constitutional) interpretation

Interpretative pluralism allows for multiple dimensions in reading
statutes for the purpose of fostering dialogic rigour in upholding the
rule of law. However, without discounting alternative interpretations, it
is worth pointing out that the discussions in this chapter are informed by
a critical reading and ordinary meaning interpretation® of the Lesotho
Constitution. The analysis is anchored on the statutory interpretation
maxim, expressio unius est exclusio alterius.?> The maxim translates to

18 FK Makoa ‘Electoral reforms and political stability in Lesotho’ (2004) African
Journals Online.

19  See Basotho Patriotic Party & Others v Lejone Puseletso & Others C of A (CIV) 13/2024,
Const Case 20/2023; Yearn for Economic Sustainability (YES) v The Speaker; National
Assembly of Lesotho (Const Case 14 of 2023) [2023] LSHC 145 (25 August 2023);
Kananelo Boloetse (n 6); Kananelo Boloetse & Lintle Tuke (n 6).

20 H 'Nyane ‘Development of the Constitution of Lesotho since independence: The
critique of Westminster design in Lesotho’ in T Tsokoane (ed) Lesotho at fifty years
of independence: Aspects of chequered development journey (2018) 121.

21 R Sullivan The construction of statutes (2022) 25-26.

22 C Ashwath ‘Expressio unius est exclusio alterius’ (2025) 5 Indian Journal of Integrated
Research in Law 11; C William ‘Expressio unius est exclusio alterius’ (1931) 15
Marquette Law Review 191; see also Kosicki v Toronto (City) (SCC, 2025) para 39.
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the effect that the specific mention of one thing implies the exclusion
of the other, suggesting that when a statutory instrument explicitly
mentions specific items, any unmentioned items of the same category
are intentionally excluded. While constitutional silence on a particular
subject generally creates ambiguity and, therefore, is subject to multiple
interpretations, regarding the framing of statutory provisions, Sullivan
contends that ‘if the legislature had meant to include a particular thing
within its legislation, it would have referred to that thing expressly’.?*

It is true, as Albert and Kenny suggest, that ‘[c]onstitutional texts
are never comprehensive or complete; some matters of constitutional
relevance will always be unaddressed or significantly underdetermined
by a master-text constitution’.?* However, reasoning with Sullivan,
we argue that if the constituent assembly that drafted the Lesotho
Constitution had intended to retain the Westminster form of democracy,
it would have done so unambiguously. After extensive national
consultations, the Constituent Assembly proceeded to adopt the
Constitution,? incorporating constitutional democracy as the people’s
endorsed preference. The absence of any reference to the competing
Westminster model of parliamentary supremacy should not be read as
constitutional silence, but rather as a deliberate exclusion. The explicit
provision asserting the Constitution as the supreme law in terms of
section 2 suggests, with respect to the expressio unius est exclusio alterius
maxim, that the non-mention of the Westminster form of parliamentary
supremacy reflects an intentional exclusion. The coming into force
of the 1993 Constitution in effect was intended to do away with the
Westminster system and replace it with constitutional democracy.
Otherwise, if the constituent assembly intended to retain Westminster
democracy, there is no justification why not a single provision of the
Constitution makes reference to it. It is doubtful why Lesotho resorted
to writing a constitution, whereas British Westminster practice is not
based on a written constitution.

Despite the explicit constitutional prescriptions for a limited form
of government, Westminster parliamentary supremacy practices persist,
notwithstanding their inconsistency with the Constitution. This has
been the source of the power conflicts that generate political instability
in Lesotho. Regarding the exercise of executive powers, for instance,
where confusion has been most apparent, our critical reading and
ordinary meaning interpretation of the Constitution indicate recognition
of the King as the mandated head of the executive. There is no explicit
provision in the Constitution designating the Prime Minister as head of

23  Sullivan (n 21) para 8.09[1].

24 R Albert & D Kenny ‘The challenges of constitutional silence: Doctrine, theory, and
applications’ (2018) 16 I.CON 880.

25  The Lesotho Constitution (Commencement) Order 5 of 1993 para 3.
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government, which is only implied, whereas the King in terms of sections
44(1)-(2) is designated as the ‘constitutional monarch and Head of
State’, whose authority derives directly from the Constitution. This is
re-affirmed in section 86, which provides that ‘[t]he executive authority
of Lesotho is vested in the King and, subject to the provisions of this
Constitution, shall be exercised by him through officers or authorities
of the Government of Lesotho’. The fact that the King’s authority is
exercised through ‘officers or authorities of the Government’ does not
mean that such authority is ceded to the members of government. It
rather implies delegation of the executive authority (devolution of
powers) to the relevant organs to ensure effective governance.

Besides sections 44 and 86, numerous other provisions of the
Constitution affirm the vesting of executive powers in the King.?® Only
a few provisions allocate direct authority to the Prime Minister,?” who
together with Cabinet and the Council of State are more advisory
organs with delegated, rather than primary executive powers. Despite
the explicit guarantee in accordance with section 44(2), stating that
‘[t]he King shall do all things that belong to his office in accordance
with the provisions of this Constitution’, this has not deterred prime
ministerial overreach because of the apparently overriding penchant
for the Westminster model where the Prime Minister is perceived
as the functional executive authority and the King as having just a

26  See secs 49 & 50 relating to immunities granted to the King (the same is not
granted to the Prime Minister); sec 78(1) relating to the King’s power to assent to
legislation enacted by Parliament and promulgate these into law; sec 83(1) relating
to the King’s power to prorogue or dissolve Parliament; sec 84(B)(1) relating to
the King’s power to call for a referendum; sec 81 relating to the King’s power to
appoint the Prime Minister and other Ministers of cabinet and the power to also
remove the Prime Minister; sec 89 relating to the King’s power to assign functions
to the Prime Minister and other ministers of cabinet; sec 91 relating generally to
the exercise of the King’s functions; sec 92 emphasises the King’s right (prerogative)
to be consulted and informed concerning matters of government, implying that
neither the Prime Minister nor ministers of cabinet can undertake any course of
action without the knowledge and endorsement or approval of the King; sec 101
allocates to the King the power to grant mercy (pardon) to convicted persons and
other offenders of the law; sec 108 grants to the King (being the constitutional
custodian of the land) the power to allocate land to Basotho; sec 102 accords to the
King the power to appoint the chief justice and puisne judges of the High Court; sec
124 mandates the King to appoint the president of the Court of Appeal and other
justices of appeal (the King also has the powers to remove appointed judges from
office); sec 131 empowers the King to appoint and remove members of the Judicial
Service Commission; secs 133B & 133E oblige the King to appoint and remove
the Chairperson and members of the Human Rights Commission; sec 134 enjoins
the King to appoint and remove the Ombudsman; sec 136 empowers the King to
appoint the Chairperson and members of the Public Service Commission and he
may also remove them from office; secs 140, 141, 142 & 143 vests power in the
King to appoint and remove the Attorney-General, director of public prosecutions,
Auditor-General and principal representatives of Lesotho abroad respectively; secs
145(4) & 147(3) also vest power in the King to appoint and remove the commander
of the defence forces and Commissioner of Police respectively.

27  Secs 148(3) & 149(3) vest in the Prime Minister the power to appoint and remove
the Director-General of the National Security Service and the Commissioner of
Correctional Service respectively.
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ceremonial role. Unfortunately, Britain, from where the Westminster
model originates, has no written constitution from which parallels can
be drawn.

To the extent that the King’s executive authority is subject to
constitutional limitations, the other arms of government, including the
ancillary organs of the executive, are also subject to the prescriptive
limitations of the Constitution. Their actions or omissions ought to, at
all times, respond to the consistency enquiry. In exercising the executive
function, it is incomprehensible that emphasis is often directed to
the ancillary requirement for the King to act on the Prime Minister’s
advice (if not solely intended to justify the Prime Minister’s executive
authority in keeping with Westminster practice) instead of reiterating
the fact that executive authority is lawfully vested in the King. Clarity
on these ambiguities is not only desirable in view of stabilising the
Lesotho political landscape but also necessary for strengthening the
King’s executive authority with respect to the principles of legality
and the rule of law. Responding to 'Nyane’s suggestion that the King
be given some powers,?® we note that he is already allocated those
powers by the Constitution which, regrettably, is being undermined.
Being apolitical, the King’s essentially traditional role as custodian
of the national patrimony arguably is central to fostering stability
and ensuring progressive governance, policy certainty and systemic
transformation. The King’s executive leadership is equally necessary
for providing strategic visionary direction for a sustainable socio-
economic and cultural development trajectory in the country, which for
a long time has been overshadowed, resulting in the conservatism that
characterises constitutionalism in Lesotho.

2.3 Conservatism in Lesotho constitutionalism

By conservativismin Lesotho constitutionalism ismeant the constitutional
design is not progressive, not favourable to transformation, is unmindful
of the sovereignty of the population as the source of governmental
authority and, for the most part, is not outcome-oriented in terms of
socio-economic and cultural or political advancement. Conservative
constitutionalism, according to West, is an overtly political interpretative
paradigm that anchors on the dispositions of power and the normative
authority that arises therefrom, which is conceived as the legitimate
source of guidance for state action and, thus, subject to preservation
and protection by the Constitution and constitutional adjudication.?’ For

28 H ’'Nyane ‘The monarch in Lesotho should be given some powers: But not
absolute powers’ The Conversation 24 August 2021, https://theconversation.
com/the-monarch-in-lesotho-should-be-given-some-powers-but-not-extreme-
powers-165914 (accessed 20 September 2025).

29 R West ‘Progressive and conservative constitutionalism’ (1990) 88 Michigan Law
Review 643.
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Watson, conservative constitutionalism is embedded in ‘discussions and
advocacy of the vigorous use of state power for non-progressive ends’.*
This is typically descriptive of the reality that prevails in Lesotho where
normative authority rests on a blurred form of separation of powers
that has done little in curbing power excesses in favour of advancing
human rights protection.

Conservative constitutionalism is primarily concerned with
the protection of governmental authority, noting, as West affirms,
adherence to interpretative deference and as much as possible, judicial
restraint ‘to the will of legislators’ as guiding principles of constitutional
adjudication.®! In Lesotho, governmental action has mostly revolved
around protecting political preferences than prioritising legality,
accountability and responsiveness to human rights expectations,
developmental aspirations and the livelihood exigencies of the
population. For instance, while the Constitution, being the supreme
law, ought to apply holistically in governing every aspect of Lesotho
society, it controversially excludes socio-economic and cultural rights
from equal protection of the law and, thus, absolves the state of the
full measure of its human rights obligations and the commitment to
creating an enabling environment for improved well-being for the
entire nation.*

Accordingly, citizens are barred from asserting socio-economic
and cultural rights within the Lesotho constitutional order as earlier
illustrated in the Khathang Baitsokoli v Maseru City Council case.>® Not only
does the Lesotho Constitution not guarantee full recognition of human
rights, but safeguard mechanisms for citizen protection, such as the
Human Rights Commission,** are visibly absent. In over 30 years since
the idea was conceived to establish a Human Rights Commission, its
establishment has frequently been stalled by political design.®> The
Commission would, as stipulated in section 136F(j) of the Constitution,
have been proactive in advancing the full range of universally recognised
human rights, including socio-economic and cultural rights. Its absence
leaves the vulnerable population at the mercy of the predominantly
political state, which is more concerned about partisan politics than
with shepherding the country towards people-centred development.

30 BCS Watson ‘What is conservative constitutionalism? A fractured history reveals an
uncertain path forward’ (2023) 24 Federalist Society Review 196.

31 West (n 29) 648.

32 Sec 25 of the Lesotho Constitution notes that socio-economic and cultural rights are
not justiciable and shall not be enforceable by any court.

33 CA (Civ) 4/05 CONST/C/1/2004.

34 Lesotho Constitution (n 7) ch XIA sec 133A-H.

35 ‘Troubles around 10th Amendment stall birth of Human Rights Commission’ Public
Eye 1 March 2024, https://publiceyenews.com/2024/01/03/troubles-around-10th-
amendment-stall-birth-of-human-rights-commission/ (accessed 12 October 2025).
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Despite the institutional mandate to improve access to justice for
the poor and the disadvantaged,*® the courts in Lesotho have manifestly
declined commitment to pro-poor adjudication. Constitutionalism
obligates recourse to progressive, expansive and purposive reading
of the Constitution as a tool for promoting an open, just, equitable
and democratic society.®” It necessitates deviation from doctrinaire
approaches that insist on upholding moribund creeds and unreasonable
inclination to westminterism without regard to practical consideration
of the contextual realities in Lesotho. As opposed to progressive
constitutionalism that allows for judicial activism in promoting human
rights and freedoms, conservative constitutionalism is characterised by
interpretative rigidity and deference in adjudication. This is observed
in the Lesotho courts’ rigid adjudicatory practices and resistance to
contemporary trends in litigation. For example, in Mothejoa Metsing v
The Director of Public Prosecutions and Basotho National Party v Government
of Lesotho,®® the courts declined jurisdiction in applying international
law, setting regressive precedent to the effect that despite ratifying
international human rights treaties, recourse cannot be had to those
instruments by the domestic courts to protect citizens whose rights are
violated. The judgments preference protection of the state and state
organs, in clear contradiction of the standards of constitutionalism
that envisage a limited government and the protection of fundamental
human rights and freedoms.

In a recent judgment in Lakabane Mokoatsi v Lesotho Highlands
DevelopmentAuthority,* the Commercial Division of the Lesotho High Court
dismissed with costs the applicants’ legitimate claim for compensation
for loss of communal assets, resulting from displacement by the Lesotho
Highlands Water Project. The Court found in favour of the Lesotho
Highlands Development Authority (LHDA) (parastatal corporate entity)
despite the company’s abhorrent human rights record.*’ In adjudicating
the applicants’ claim, the Court erred in basing its judgment on the
LHDA Order 2 of 1986, 2002 Policy and 2017 Regulation, referred to
as ‘parent law’, which it ascertained, were complied with. Noting that
Lesotho is a constitutional democracy and, by implication, obliging

36 Government of Lesotho ‘The High Court of Lesotho’, https://www.gov.ls/high-
court/ (accessed 6 October 2025).

37 JM Farinacci-Fern6s ‘Progressive state constitutionalism’ (2023) 71 Buffalo Law
Review 425; JS Gould ‘Puzzles of progressive constitutionalism’ (2022) 135
Harvard Law Review 2053; RL West Progressive constitutionalism: Reconstructing the
fourteenth amendment (1994).

38 (CC 27 and 28/2018) [2020] LSHC 46 (12 November 2020) para 110; [2003]
LSHC 65 respectively.

39 CCA/0113/2018.

40 S Mokhethi ‘The human cost of SA's water lifeline: Lesotho communities go to court’
GroundUp 11 July 2025, https://groundup.org.za/article/human-toll-lesotho-
behind-south-africa-water-lifeline/ (accessed 12 October 2025).
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adherence to the fundamental human rights and freedoms enshrined
in the Constitution, the LHDA secondary statutes cannot constitute
parent law in adjudicating a case grounded in the constitutional right
to ‘prompt payment of full compensation’ for dispossessed property as
stated in section 17 et seq of the Constitution. The parent law the Court
should have invoked is the Constitution (supreme law) and not the
LHDA’s statutes.

3 Fombad’s perspectives on constitutionalism in
Africa

Constitutionalism admittedly is an amorphous concept that does not
answer to any universal definition, apparently because the plurality
of political contexts to which it applies vary considerably. Scholars
and constitutional law experts, however, are in agreement that
constitutionalism revolves around the understanding that governmental
authority derives from the people and, therefore, ought to be regulated
by a written constitution that obligates organs of state and public
officials to act in accordance with constitutional prescriptions.* In
broad terms, constitutionalism incorporates the rules governing the
establishment and functioning of government.*? Constitutionalism has
continued to evolve in response to changing circumstances. Relating to
the contemporary forms of constitutionalism that found relevance in
Africa post-1990,* Fombad writes:*
Modern constitutionalism may be defined as resting on two fundamental
pillars viz, the existence of certain limitations imposed on the State, par-
ticularly in its relation to its citizens and, the existence of a clearly defined
mechanism for ensuring that these limitations on the government are le-
gally enforceable.

Modern constitutionalism represents the post-1990 dispensation and
framework of governance where national constitutions are expected
to redress the agonising problem of post-colonial absolutism wherein
the populations are systematically sidelined and excluded from
participation. It necessitates curbing governmental power excesses and
allocating more rights and freedoms to the dispossessed and increasingly
disenchanted populations. Fombad observes in this regard that

41 P de Vos & W Freedman South African constitutional law in context (2014) 38;
M Bazezew ‘Constitutionalism’ (2009) 3 Mizan Law Review 358; I Currie & J de
Waal The new constitutional and administrative law (2001) 9.

42 KK Mohau ‘Constitutionalism and constitutional amendment in Lesotho: A case for
substantive limitations’ (2014) 21 Lesotho Law Journal 3.

43  SeeL Rakner, AR Menocal & V Fritz ‘Democratisation’s third wave and the challenges
of democratic deepening’ (2007) Overseas Development Institute — Working
Chapter 1 1-62; PJ Schraeder ‘Understanding the “third wave” of democratisation
in Africa’ (1995) 57 The Journal of Politics 1160-1168.

44  Fombad (n 12) 52.
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[t]The 1990s began with a slow and painful move towards what many opti-
mistically hoped would usher in a new era of democratic governance and
constitutionalism. One of the main features of this process has been re-
forms designed to introduce constitutions that promote constitutionalism
and good governance.*

Incorporating a determination to ‘limit governmental arbitrariness’,*
constitutionalism is perceived in this chapter, from a results-orientation
point of view, as intended to produce specific governance outcomes,
including prioritising development concerns relating to human well-
being and sustainable livelihood. In essence, constitutionalism should
seek to create legitimate expectations for a combination of aspirations,
which must culminate into expanded guarantees of rights and liberties
and assurances of the highest attainable standards of life with dignity
for everyone. Fombad further observes that the constitutional reforms
of the 1990s were expected to provide a framework to deal with the
perennial ills of political instability, dictatorship, repression, human
rights violations, corruption and misappropriation of state resources,
which have thwarted progress on the continent.”” By implication, if
constitutionalism is appropriately conceptualised, it is estimated to not
only sanitise politics but also produce desirable levels of socio-economic
and cultural advancement and, hence, improve quality of life and
standards of living for the populations.

With growing power absolutism (concentration and centralisation
of power in the hands of political elites), undermining the doctrine
of separation of powers, Fombad and Nwauche emphasise that ‘[a]
fundamental tenet of modern constitutionalism is that nobody, regardless
of his status in society, is above the law’.*® By this, they caution that the
exercise of governmental authority must be subject to legality, the rule
of law and acquiescence to constitutional prescriptions regarding the
dimensions of power that are legally permissible and the parameters in
the exercise of such powers, which should not be transgressed. Whether
the power absolutism that is characteristic of the relatively weak forms
of constitutionalism in Africa could be redressed through recourse to
the doctrine of separation of powers, Fombad submits that the answer
to the question is by no means simple or straightforward.*’ In other
words, while separation of powers is crucial in curbing governmental

45  CM Fombad ‘Constitutional reforms and constitutionalism in Africa: Reflections on
some current challenges and future prospects’ (2011) 59 Buffalo Law Review 1007.

46  Fombad (n 45) 1013.

47  Fombad (n 45) 1007-1008.

48 CM Fombad & E Nwauche ‘Africa’s imperial presidents: Immunity, impunity and
accountability’ (2012) 5 African Journal of Legal Studies 19.

49 CM Fombad ‘Separation of powers and African constitutions’ in CM Fombad (ed)
Separation of powers in African constitutionalism (2016) 58.
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power excesses, effective constitutionalism necessitates incremental
implementation of its cumulative components.

Besides delineating how government ought to be structured and
governmental authority regulated, we submit that contemporary
constitutionalism should direct governance towards developmentalism
in view of redressing the combination of challenges that impact not
only on politics but also on human well-being. Fombad puts it this way,
that constitutionalism is not only designed to eliminate tyranny and
promote democracy and good governance, but also to advance a new
human rights culture that is sensitive to issues such as hunger, poverty,
unemployment, ignorance, illiteracy, disease, and the plethora of social
constraints that have inflicted much hardship on the populations across
the African continent.®® Without overtly stating it as such, Fombad
basically implies that constitutionalism should take a developmental
orientation. Policy priorities along these lines will, as Udombana
suggests, enhance living standards in a democratic society.>!

The inquiry in this chapter is, as earlier noted, outcome-oriented,
seeking to determine how the Lesotho constitutional order could be
reshaped to enable transformation of the country’s developmental
landscape. Gripped by the tempo for democratisation and structural
transformation in the early 1990s, Lesotho is one of the first countries
in Africa to have quickly embarked on constitutional reforms, which
culminated in the adoption of the 1993 Constitution.>> The transition
signalled a commitment to constitutional governance which, tested
against Fombad’s seminal views on constitutionalism in Africa, would
have meant rapid transformation and probably also accelerated
development in Lesotho. This has not been the case. Fombad’s wisdom
on the intersection between constitutionalism and development
would have been even more instructive. A perusal of his works reveals
no findings of his engagement with the concept of developmental
constitutionalism. We explore the gap in advancing the theoretical
arguments in this chapter.

50 Fombad (n 49).

51 N Udombana ‘Reflections on constitutionalism and democratic governance in Africa’
(2024) 68 Journal of African Law 139.
52  The Lesotho Constitution (Commencement) Order (n 24).
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4 Constitutionalism and governance in Lesotho
4.1 Relevant tenets of constitutionalism

4.1.1 Supremacy of the Constitution and the idea of a
limited government

Constitutionalism obligates acquiescence to supremacy of the
Constitution, entailing recognition of the Constitution as the overarching
law that trumps over all other laws and acts of government. To this
end, the Lesotho Constitution is unambiguous in imposing itself as the
supreme law, stating in absolute terms that ‘[t]his Constitution is the
supreme law of Lesotho and if any other law is inconsistent with this
Constitution, that other law shall, to the extent of the inconsistency, be
void’.>® Being the supreme law means that the Constitution binds all
natural and juristic persons and subject their authority to prescriptive
constitutional limits.

Apart from emphasising constitutional supremacy, constitutionalism
also underscores the idea of a limited and accountable government,
necessitating measures to curb power excesses and proscribe
unconstitutional behaviour. Under a system of constitutionalism, the
constitution prescribes substantive, structural and procedural bounds
with established mechanisms to ensure that the exercise of such power
is not abusive as to become a threat to the population.>* When public
authority is left unchecked, such authority is likely to be misdirected
for ulterior purposes. Limited government is concerned with regulating
the rifts that often exist between government and the governed so that
optimal outcomes may be achieved and, therefore, must allow sufficient
latitude for the government to function effectively and simultaneously
eliminate abuse of power and oppression.>®

Constitutionally speaking, the government derives its legitimacy to
govern from the supreme law and such legitimacy must be justified by
stricto sensu observance of constitutional limitations. Constitutionalism,
accordingly, obligates elected politicians, public officials and judicial
officers to act in accordance with the law and to be able to justify
the exercise of their powers on the basis of consistency with the
constitution.® Assessed in terms of scope, extent of application and
the discrepancies in implementation and enforcement, we posit that

53  Constitution of Lesotho (n 7) sec 2.
54 De Vos & Freedman (n 41) 38.

55  SA de Smith The new Commonwealth and its constitution (1964); De Vos & Freedman
(n41) 38.
56 Bazezew (n 41) 358.
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constitutional democracy in Lesotho, to a large extent, defies the tenet
of constitutional supremacy and limited government which, in effect,
may be described as having a constitution that evades the fundamentals
of constitutionalism.>”

4.1.2 Separation of powers and the power conflict dilemma

Constitutionalism in Lesotho necessitates a close scrutiny of what the
Constitution prescribes in explicit terms in relation to what obtains
in practice regarding the cardinal doctrine of separation of powers.
Fowkes and Fombad note that the excessive concentration of power
in political leadership and the abuse of such power has been one of
the greatest impediments to development in Africa.®® This is true for
Lesotho, which has witnessed an excessive concentration of power in
the hands of succeeding prime ministers with regressive consequence
that are glaringly indisputable.

Although the term ‘separation of powers’ is not mentioned in the
Lesotho Constitution, the doctrine is entrenched in the constitutional
fabric, entailing a principled distribution of powers between the
legislature, executive and judiciary.>® Each of these arms of government
is allocated distinct powers and responsibilities to operate in a
cooperative manner within constitutional limits. The legislature is
charged with law making, the executive is mandated to implement the
laws and the judiciary is equipped with the competence to interpret and
enforce the laws. This is in principle intended to ensure effective checks
and balances, transparency and accountability in governance and, more
so, democratic responsiveness to the common good and to the values
and virtues that define an open and egalitarian society.

Essential checks and balances allow the various arms of government
to veto any unconstitutional actions or omissions that may pose a
threat to effective governance. However, while several provisions of
the Lesotho Constitution point to formal separation of powers, actual
practice of the doctrine is elusive. Various Lesotho prime ministers, for
instance, have repeatedly abused executive power by undermining the
legislature and the judiciary.*® Operating as head of government (a title

57 See M Gayoye “Constitutions without constitutionalism” and judicial leadership in
Kenya’ (2024) 18 Journal of East African Studies 345-365; D Chirwa ‘Constitutions
without constitutionalism, government without governance: Critique and hope for
Malawi’ (2022) 48 Journal of Southern Africa Studies 1119-1128; A Olasunkanmi
‘Constitution without constitutionalism: Interrogating the African experience’
(2018) 2 Arts and Humanities Open Access Journal 272-276.

58 J Fowkes & CM Fombad ‘Introduction’ in CM Fombad (ed) Separation of powers in
African constitutionalism (2016) 1.

59 De Vos & Freedman (n 41) 39.

60 H ’'Nyane ‘The state of Lesotho’s constitutional reforms: Progress or
stagnation?’ ConstitutionNet, International IDEA, 29 June 2023, https://
constitutionnet.org/news/state-lesothos-constitutional-reforms-progress-or-
stagnation (accessed 22 September 2025).
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that is not mentioned in the Constitution), the prime ministers have
consistently projected themselves as head of the executive, arrogating
power excesses that tend to dwarf and overshadow the constitutional
head of state (the King) who is portrayed as barely performing a
‘ceremonial role’.5!

In 2014 Prime Minister Thomas Thabane unconstitutionally
prorogued Parliament for nine months to pre-empt an impending vote
of no confidence that would have ousted him from power.®? Neither
the legislature nor the judiciary exercised the power to veto Thabane’s
unconstitutional action or hold him to lawful accountability on the
grounds that the power to prorogue or dissolve Parliament is vested in
the King and not the Prime Minister. Section 83(1) of the Constitution
unambiguously states that ‘the King may at any time prorogue or
dissolve Parliament’. The requirement for the King to act on the
Prime Minister’s advice is discretionary and ought to be informed by
whether such advice is consistent with the Constitution.®® Similar to the
Thabane incident in 2014 which, unfortunately, escaped legal scrutiny,
abuse of executive powers again occurred in March 2020 following
Prime Minister Majoro’s three-months unconstitutional prorogation of
Parliament in terms of Legal Notice 21 of 2020. This time, the Prime
Minister’s action was challenged before the Constitutional Court and
he was found to have acted unconstitutionally and, thus, contravened
legality.®

Based on these instances of power abuse by various prime ministers,
we disagree that the Lesotho Constitution contemplates a ceremonial
role for the King. On the contrary, as outlined in footnote 26, we find
that the King is vested with extensive executive powers, subject only
to the limitations imposed by the Constitution. We further contend
that the requirement to act on the advice of the Prime Minister or
the Council of State does not dilute or take away the King’s executive
authority, but only amounts to a delegation of functions. A reading of the
Prime Minister’s delegated advisory role as amounting to an absolute
prerogative is misplaced and unjustifiably undermines the rationale for
vesting primary executive authority in the King. This has been at the

61 ’Nyane (n 30).

62 H ’'Nyane ‘The changing nature of the power of prorogation of Parliament in
Lesotho: From absolute prerogative to rationality?’ (2021) 25 Law, Democracy and
Development 196; RF Weisfelder ‘Free elections and political instability in Lesotho’
(2015) 14 Journal of African Elections 50.

63 Sec 83(4)(a) of the Lesotho Constitution provides that ‘if the Prime Minister
recommends a dissolution and the King considers that the Government of Lesotho
can be carried on without a dissolution and that a dissolution would not be in the
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64  All Basotho Convention v Prime Minister Const Case 6/2020) 2020 LSHCONST 1
(17 April 2020) para 20; H 'Nyane A note on the ninth amendment to the
Constitution of Lesotho’ (2021) 24 Potchefstroom Electronic Law Journal 4.
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core of the recurrent instability the country has experienced, resulting,
as the United Nations (UN) office in Lesotho observes, in ‘a weak state,
and state institutions that are highly party-politicised’.®®

4.1.3 Legality and the protection of fundamental human
rights

Because sovereignty belongs to the population,®® from whom government
derives its authority, the human rights component of constitutionalism
obliges the state to keep to its side of the social contract bargain in
guaranteeing fundamental human rights and freedoms.” Human
rights protection lies at the core of constitutionalism as a limitation
mechanism against governmental power excesses, intended to shield
the population against arbitrary rule.®® The government ought to be
cognisant of the fact that its legitimacy to govern obtains from the
people whose rights must be protected and to whom government must
remain perpetually accountable.

Legality as a principle of constitutionalism imposes on the state
the obligation to guarantee the holistic protection of all human rights
and freedoms, entailing compliance with the triad duties to respect,
protect and fulfil. The duty to respect obliges the state to refrain
from interfering with the enjoyment of guaranteed human rights and
freedoms. It obligates compliance with the rule of law and, thus, forbids
state actions or omissions that may violate, or strip right holders of their
inherent rights and freedoms. Regarding the duty to protect, the state
is compelled to put in place measures and mechanisms to guard against
abuse by third parties and violations or threats by the state. The duty to
fulfil mandates the state to take concrete positive measures and actions
in facilitating the full realisation of human rights and freedoms.

The human rights and freedoms referred to are not only those
enshrined in the Lesotho Constitution but the various categories of
human rights — civil and political, socio-economic and cultural and
solidarity rights — conceived in their holistic and integrated nature,
embodying the standards of universality, inalienability, indivisibility,

65 United Nations Lesotho ‘UNDAF Fact sheet: Pillar 1 — Accountable governance,
effective institutions, social cohesion and inclusion’, https://lesotho.un.org/
en/30853-undaf-fact-sheet-pillar-1-accountable-governance-effective-institutions-
social-cohesion-and (accessed 26 November 2025).

66 RG Tatar & A Moisi ‘The concept of sovereignty’ (2022) 24 Journal of Public
Administration, Finance and Law 296.

67 M Loewe and others ‘The social contract as a tool of analysis: Introduction to the
special issue on “Framing the evolution of new social contracts in Middle Eastern
and North African countries™ (2021) 145 World Development 1; C Eus-Smit ‘Human
rights and the social construction of sovereignty’ (2001) 27 Review of International
Studies 591.

68 WJ Newman ‘Constitutionalism, legality and legitimacy: A Canadian perspective’
notes for presentation to the Committee on Constitutional Affairs of the European
Parliament, Brussels, 20 June 2018 3.



Lesotho’s model of conservative constitutionalism 181

interdependence and interrelatedness. Human rights cannot be
dissociated and, hence, their full realisation is envisioned to equip and
enhance the capabilities of the rights holders, allow them expanded
freedoms in making informed choices and equally maximise their
capacity to participate in and contribute to the advancement of the
country and, in return, reap the benefits of doing so. Lesotho being
a constitutional democracy requires that governmental action be
regulated by the principle of legality, which commands respect for the
rule of law and, most importantly, the protection of fundamental human
rights and freedom:s.

Acknowledging this to be the case, there is no justification why the
full range of universally recognised human rights are not guaranteed
constitutional protection. The Constitution enshrines an extensive
catalogue of civil and political rights in chapter II titled Protection of
Fundamental Human Rights and Freedoms. Whereas, regarding the
socio-economic and cultural rights in chapter I, referred to as ‘Principles
of State Policy’, section 25 stipulates that ‘[t]hese principles shall not
be enforceable by any court’. The judgment in the Khathang Baitsokoli
case affirms that socio-economic and cultural rights cannot be claimed
through the courts in Lesotho.%” The case involved a group of street
vendors evicted by the Maseru District Municipality and prohibited from
hawking on the streets and, thus, deprived of their source of livelihood.
Barred from asserting socio-economic rights before the domestic courts,
the applicants formulated their claim in terms of the right to life under
section 5 of the Lesotho Constitution, which they argued, embodied
the socio-economic right to livelihood. The High Court, sitting as the
Constitutional Court, turned down the applicants’ plea for an expansive
and purposive reading of the right to livelihood into the right to life,”
as has been the practice in jurisdictions like India.” The Court of Appeal
upheld the Constitutional Court’s ruling that the right to life does not
guarantee the right to livelihood, a judgment which, in our estimation,
breached the social contract and accordingly also transgressed the
principle of legality.

Without discounting the fact that human rights are indivisible,
interrelated and interdependent, needing to be pursued in their entity
in advancing the right to life with dignity, it cannot be denied that socio-
economic and cultural rights are more closely related to human well-
being and survival and, thus, their realisation is central to the eradication

69  Khathang Baitsokoli (n 33).
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of poverty and other developmental challenges. Fombad affirms, for
example, that the right to vote will remain meaningless for as long as
a greater part of the population lacks the opportunities to overcome
poverty, lack personal security, and are deprived of access to health care
and basic education.” To deprive the population of socio-economic and
cultural rights, as the Lesotho constitutional framework does, basically
translates into sustained impoverishment, livelihood constraints and
other pervasive features of underdevelopment, justifying Lesotho’s low
profiling as a least developed, lower middle-income country.”®

4.2 Governance deficits and the implications for
development

If Lesotho is a constitutional democracy, the tenets of constitutionalism
should not only be seen to apply, but it ought to define governance
and, more so, set a predictable pace for people-centred development
in the country. Constitutional democratic governance ought to provide
an enabling framework for accomplishing the development purpose,’
entailing sturdy compliance and proactive commitment to the tenets
of constitutionalism. Interestingly, as illustrated in the preceding
sub-parts, constitutional democracy in Lesotho has not only been
overlooked in favour of sterile political pursuits, but the conservatism
by which constitutionalism it is embraced, has meant noticeable deficits
in governance, with adverse implications for development across the
country. However, despite over three decades of having a Constitution
that imposes itself as the supreme law, the political landscape in Lesotho
is essentially deficient of effective constitutionalism and, hence, lacking
of the form of governance that supports transformation and people-
centred development.

Instances of governance deficits have been discussed, where the
people’s rights and interests have frequently been sacrificed in favour
of protecting the state and its organs, leaving citizens increasingly
distrustful of the political context. In a 2024 Afrobarometer report,
86 per cent of the Lesotho population surveyed correctly observed
that the country is heading in the wrong direction.” Such sentiment
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was reflected in the voter turnout in the October 2022 parliamentary
elections, which stood at an all-time low of 37,4 per cent, a massive drop
from 46,4 per cent in the 2017 polls.” These figures are an unmistakable
sign of disillusionment with the culture of political antagonism, which
in over three decades has not offered much hope to the increasingly
disenchanted population. In effect, constitutionalism cannot seek to
exclusively prioritise political concerns and the prerogatives of the
state, but it ought to be outcome-oriented and, thus, directed at the
population with emphasis on how governmental action should translate
into bettering living standards and quality life for the people to whom
sovereignty ultimately resides. Otherwise it defeats the purpose of
having a government that gratuitously evades with impunity, its side
of the constitutional bargain which, in our estimation, can be redressed
through a calculated shift to developmental constitutionalism.

5 Developmental constitutionalism

5.1 Rationale for the developmental constitutionalism
model

Dagbanja points out that a core feature of constitutional governance
in Africa is ‘developmental constitutionalism’ wherein national
constitutions are noted to be development-oriented.”” Developmental
constitutionalism entails imposing constitutional obligations on the
state, including the duty to regulate governmental authority in favour of
promoting the public interest in ensuring that development is achieved
— an approach to which Dagbanja refers as the ‘constitutional right to
development’.”® He argues that the constitutional right to development
and the obligations that derive therefrom have the potential to restrain
the state from actions that may limit their authority and competence to
regulate non-state actions in furtherance of developmental objectives.”
Developmental constitutionalism is conceived as suitable for
operationalising the right to development governance as a framework
model for constructing African constitutionalism on the foundation of
self-reliance and structural transformation.®
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Developmental constitutionalism is indeed, becoming a prominent
feature in contemporary constitutionalism in Africa with several
countries across the continent adopting a development focus and
embracing the right to development as a constitutional guarantee.®
The same, however, cannot be said of Lesotho where, by underrating
socio-economic and cultural rights®? and being silent on the right to
development, the Constitution noticeably evades the development
trajectory. If constitutionalism in Lesotho was designed to be
developmental, the country would have been positioned on the path
of transformation and advancement. On the contrary, progress has
been sluggish and unsteady — stymied by sterile politics. For Montfort,
‘[plolitics has become an obsolete governance paradigm because it has
failed’, noting in this regard that Lesotho can do better, ‘an outcome
that cannot be delivered by politics’.®® He suggests upgrading ‘Lesotho
to post-politics, the new global governance operating system created
to function smoothly and robustly’.®* Developmental constitutionalism
is conceived in this light as a necessary alternative to the antagonistic
politics that has left the country trailing behind many others around
the world.

Benewick argues that a developmental theory to constitutionalism is
particularly relevant to ‘emerging and re-emerging nations which have
a hefty developmental agenda but weak institutional infrastructure and
an unstable economic and social environment’.®> Understood in this
light, developmental constitutionalism envisages robust institutional
mechanisms and sturdy processes in ensuring that politics transcend
barren partisan objectives. It must prioritise the attainment of set
developmental goals as a constitutional obligation, which all arms
of government and organs of state must strive to accomplish. The
principle of legality, in this instance, would compel the state, in its
exercise of governmental power, to demonstrate consistency with the
constitutional imperative for development. The legitimacy and mandate
to govern would, accordingly, be justified only to the extent that
government is adequately structured, and governance conceptualised
in a manner that demonstrates adherence to and compliance with

81 See Constitution of Cameroon 1972, Preamble read with art 65; Constitution
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constitutional prescriptions on driving the agenda for development as a
core embodiment of the supreme law.

Given Lesotho’s ranking as a lower middle-income least-developed
country, itisrational, as we recommend, based on the outcomes approach,
that the prevailing unproductive model of conservative constitutionalism
be replaced with developmental constitutionalism if prospects for
transformation and advancement are to be achieved. It necessitates
first and foremost, designation of Lesotho as a developmental state,®¢
not exclusively from an economic growth perspective but from a right
to development point of view, which encapsulates the contemporary
understanding of development as a human right. By definition, ‘a
developmental state is a state where the government is intimately
involved in the macro and micro economic planning in order to grow
the economy ... whilst attempting to deploy its resources in developing
better lives for the people’.?” If such is the commitment of the state, why
should such commitment not be enshrined in the Constitution so that
the obligation to deploy state resources to better the lives of the people
is protected by law, which provides the framework for accountability
and enforcement when the obligation is not met?

The developmental state model has admittedly been critiqued for
its flaws in imagining states’ overbearing role in the pursuit of national
development objectives and the contrasting realities produced.® For
instance, writing about FEthiopia, Kelecha notes that although the
developmental state model has ‘contributed to economic growth, [it]
failed to ensure democracy and stability in the country’.’® While the
critiques are plausible, they give the developmental state model an
unreasonably one-sided understanding. Designating a country as a
developmental state does not imply a direct replication of the economic
growth prototype. It requires adaptation to contextual realities in
alignment with the shift in development thinking from the elusive
pursuit of growth statistic, accelerated industrialisation and unbridled
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market expansion to greater emphasis on rights-based approaches to
development.

For Lesotho, it would entail incorporating the standards of
developmental constitutionalism in shaping the developmental
state. In addition to subscribing to the conventional principles of
constitutionalism, it is suggested that constitutionalism in Lesotho
should be modelled to take a developmental dimension — crafted as
a constitutional right to development — with anticipated outcomes in
the form of people-centred national development goals with emphasis
on the minimum threshold for well-being, improved quality of life and
better standards of living guaranteed to the population. Developmental
constitutionalism would, in this instance, oblige the government
to ensure that the country’s resources are equitably allocated and
effectively utilised and that the governmental purpose is clearly defined
and focused on the accomplishment of people-centred development
outcomes.

5.2 Constitutional right to development

Human rights law generally obligates states to take legislative and
other measures to ensure domestic realisation of the rights enshrined in
various treaty instruments. Noting that development is a human right,
the obligation resulting therefrom, ought to translate into a concrete
undertaking that guarantees constitutional recognition and protection
of the right to development. The World Conference on Human Rights
that was held in Vienna in 1993 affirmed that the right to development
is a ‘universal and inalienable right and an integral part of fundamental
human rights’, requiring ‘effective development policies at the national
level’ to ensure its realisation.” It is even more incumbent for Lesotho
on account of having ratified the African Charter on Human and
Peoples’ Rights (African Charter) in February 1992. In accordance
with the undertaking under article 1 thereof, Lesotho is obligated to
adopt legislative and other measures to give domestic effect to the
right to development enshrined in article 22 of the African Charter. The
obligation enjoins Lesotho to incorporate the right to development in
the Constitution and/or other domestic legislation. As a composite right
that embodies all other human rights and a holistic mechanism that
combines human rights and development, the right to development
provides the enabling framework through which the socio-economic
and cultural and the civil and political aspects of development can
simultaneously be achieved in an integrated rights-based manner.*

90 Vienna Declaration and Programme of Action adopted by the UN World Conference
on Human Rights UN Doc. A/CONE157/24, 25 June 1993 para I(10).

91 Declaration on the Right to Development, Resolution A/RES/41/128, adopted by
the UN General Assembly on 4 December 1986.
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Harding notes that because the development framework has
strongly embraced good governance, accountability and the rule of law,
the time seems ripe for development to align with constitutionalism,
and for constitutionalism to use the developmental operative to advance
its objectives in practice.’? Noting that human rights and development
are mutually reinforcing, developmental constitutionalism guarantees
equality of opportunity for development, entailing, as envisaged in
the Declaration on the Right to Development, the right to participate
in, contribute to and share equitably in the benefits that accrue from
development.” Expanding on article 22 of the African Charter, a
constitutional provision on the right to development in Lesotho should
be framed as follows:

(1) Every individual and all peoples in Lesotho shall have the right to their
economic, social and cultural as well as civil and political development
with due regard to their freedom and identity and in the equal
enjoyment of the common heritage.

(2) The state shall have the duty to ensure that the right to development is
achieved, including through cooperation with all relevant stakeholders
in ensuring the just and equitable allocation and deployment of
requisite resources to facilitate the exercise and enjoyment of equal
opportunities for development.

Ensuring constitutional protection of the right to development has the
advantage of ensuring that constitutionalism is sufficiently focused on
the simultaneous pursuit of human rights and national development
objectives in a holistic manner. The government of Lesotho is in this
regard, obliged to take requisite legislative measures, adopt appropriate
development policies that must be integrated into the National Strategic
Development Plan in facilitating the full and effective realisation of
the right to development.” It requires resolute commitment through
sustained action by the combination of state and non-state actors in
ensuring the delivery of development outcomes as a constitutional right.
In a nutshell, the government must, as a matter of obligation, introduce
the rights-based approach to development into the constitutional
framework and closely monitor its implementation.

The dilemma of implementation may arise just as in other African
countries where, despite enshrining the right to development and
related progressive provisions in national constitutions, implementation
has not been achieved. The lack of implementation does not mean
that developmental constitutionalism is unattainable. This is largely

92 A Harding ‘Constitutionalism and development: A mismatch or a dream-team?’
(2019) 12 Law and Development Review 647-668.

93 DRTD (n 91) arts 2(3) & 8(1).

94  See DRTD (n 91) arts 2(3), 3(1), 4(1) & 10.
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because African governments tend not to be proactive in developing
home-grown models, preferring instead to hold on to imported models
which often do not respond to local realities. Regarding effectiveness in
implementing developmental constitutionalism, the Chinese example
is instructive. The Chinese philosophy on the right to development
is deeply entrenched in the Constitution of the People’s Republic
of China.”® In 2016 China adopted a White Chapter on the Right to
Development, which is reported to have applied effectively in facilitating
the phenomenal transformation the country has witnessed, notably
in the eradication of impoverishment for about 58 per cent of the
population.®® With the same kind of dedication, there is no justification
why developmental constitutionalism cannot apply in redressing the
combination of impediments to development such as those that prevail
in Lesotho.

6 Conclusion

If constitutionalism were narrowed down to a universal definition,
that might require all state governments to be designed in the same
manner and, probably, fashioned to pursue the same modalities of
operation, which in reality is not possible and, indeed, not necessary
given that the purpose of constitutionalism may not always be same
for all states. As an illustration, the fact that the South African model
of transformative constitutionalism has been hailed as one of the most
progressive globally does not necessarily obligate Lesotho to embrace
the transformative model. South Africa’s colonial history and, more
so, apartheid background majorly informed its preference for the
transformative model of constitutionalism.

Besides the divergent colonial histories, Lesotho’s developmental
landscape necessitates a contextually relevant model of
constitutionalism that responds to the realities on the ground. Based
also on the understanding that constitutionalism applies differently
with respect to shifting determinants such as historical background,
political expediency and the pulse of contemporary trends among
other variables, we suggest that for Lesotho, serious consideration be
given to the developmental model of constitutionalism. Developmental

95  Constitution of the People’s Republic of China with Amendments through March
2018.

96 The State Council of the People’s Republic of China ‘The right to development:
China’s philosophy, practice and contribution’ 1 December 2016, http://english.
www.gov.cn/archive/white _chapter/2016/12/01/content 281475505407672.htm
(accessed 19 November 2025); World Bank Group ‘Lifting 800 million people out
of poverty — New report looks at lessons from China’s experience’, https://www.
worldbank.org/en/news/press-release/2022/04/01/lifting-800-million-people-
out-of-poverty-new-report-looks-at-lessons-from-china-s-experience (accessed
29 November 2025); Ngang (n 73) 49.
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constitutionalism has the potential to redress the perennial political
instability in which the country has been embroiled over the decades
and, in essence, also to pave the way for advancement and, hence,
respond to the country’s developmental aspirations and the citizens’
legitimate expectations for better standards of living in larger freedom.
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