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Abstract: Throughout the 1990s, many African nations adopted new or
revised constitutions, breaking from their colonial past. To prevent potential
abuse, government power was limited, to varying degrees, by adopting
constitutional provisions. These provisions also give effect to the notion of
constitutionalism. Charles Fombad has identified the following core elements
of constitutionalism: the recognition and protection of fundamental rights in
bills of rights, the separation of powers, judicial independence, provisions to
check arbitrary amendment of constitutions, judicial review, institutions to
support constitutional democracy, and respect for the rule of law and principles
of good governance. The Constitution of the Republic of South Africa 1996
introduced a new era of constitutional supremacy for the country. The elements
of constitutionalism feature implicitly and explicitly in the new Constitution.
However, three decades later, the country still experiences high levels of
poverty and inequality, with many, especially the most vulnerable, having
limited access to essential services to realise their fundamental human rights.
Despite entrenched constitutional provisions to limit government power, South
Africa faces high levels of grand corruption. Therefore, it can be argued that
there is a disjuncture between the constitutional provision of the principles of
constitutionalism and its implementation. This chapter discusses Fombad’s core
elements of constitutionalism and related constitutional provisions within the
South African context. The aim is to analyse their respective weaknesses, which
enabled the capture of the state and ongoing grand corruption — for example,
excessive executive dominance and the President’s power to appoint members
of key state institutions. It further examines how the implementation of these
elements can be ‘reactivated’ to combat the scourge of corruption within South
Africa’s public sector.
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1 Introduction

The 1990s witnessed a ‘wave of democratization’ sweep across
the African continent, marked by the adoption of new or revised
constitutions in a break from the continent’s colonial past.! To prevent
potential abuse, the principles of constitutionalism were implemented
to varying degrees, limiting governmental power. According to
Fombad, constitutionalism is based on the following core elements: the
recognition and protection of fundamental rights; separation of powers;
judicial independence; provisions to check the arbitrary amendment
of constitutions; judicial review; institutions to support constitutional
democracy; and provisions concerning respect for the rule of law.2 The
Constitution of the Republic of South Africa, 1996 introduced a new
dawn for the country. Departing decisively from its apartheid heritage,
marked by parliamentary sovereignty that excluded the majority from
effective representation, South Africa entered a dispensation anchored
in constitutional supremacy. The elements of constitutionalism identified
by Fombad are both implicitly and explicitly embedded within the fabric
of the 1996 Constitution.

However, despite the entrenchment of these principles, corruption,®
both grand and petty, is widespread throughout the country.* While
corruption has long permeated South Africa’s socio-political fabric, the
period corresponding to Jacob Zuma’s presidency marked a pronounced
escalation, both in the pervasiveness and systemic nature of corrupt
activities. During this era, corruption shifted from isolated incidents
to highly coordinated and institutionalised schemes, orchestrated
by influential networks of public officials and private actors, whose
collective efforts nearly resulted in full-scale state capture. Fombad
argues that ‘only a comprehensive set of constitutionally entrenched
principles and institutions designed to make corruption a high-risk,

1 CM Fombad & E Nwauche Africa’s imperial presidents: Immunity, impunity and
accountability’ (2012) 5 African Journal of Legal Studies 92.

2 CM Fombad ‘Corruption and the crisis of constitutionalism in Africa’ in CM Fombad
& N Steytler (eds) Corruption and constitutionalism in Africa: Revisiting control
measures and strategies (2020) 36.

3 This chapter relies on Fombad & Fombad’s notion of corruption as arising ‘where
an individual or group of individuals abuse a position of trust in which they are
placed or find themselves, subverting existing rules whether legal or extra-legal,
and generate undeserved benefits for themselves’. CM Fombad & MC Fombad
‘Rethinking anti-corruption strategies in Africa: Constitutional entrenchment as
basis for credible and effective anti-corruption clean-ups’ in CC Jalloh & O Elias
(eds) Shielding humanity. Essays in international law in honour of Judge Abdul G
Koroma (2015) 731.

4 See Glenister v President of the Republic of South Africa & Others 2015 (2) SA 1 (CC)
para 1 (Glenister (2015)).
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low-return endeavour’ can effectively combat corruption.® This chapter
analyses the core elements of constitutionalism, as identified by
Fombad, their respective weaknesses that enabled the capture of the
state, and how these can be reactivated to combat the current high
levels of corruption that permeate South Africa’s public sector.

2 Overview of corruption in South Africa

The capture of the state® by ex-President Jacob Zuma and his allies,
including, most notably, Atul and Rajesh Gupta, featured prominently
in news headlines since the publication of the 2016 Public Protector
report, State of capture.” However, corruption and state capture in
South Africa are not new phenomena. For instance, Blackman and Dall
draw comparisons between the capture of the state by the Broederbond
(from the 1930s to the 1970s) and Zuma'’s state capture under the new
constitutional dispensations.® Despite the promises of a new dawn after
South Africa’s first democratic election in 1994, corruption scandals
continued to come to light. These include the arms deal saga, beginning
in 1998; Schabir Shaik’s corruption charges and conviction in 2005;
Zuma’s renovations of his Nkandla homestead; the mismanagement of
social assistance grants; and the Estina dairy scheme.’

Corruption in South Africa is a deeply entrenched phenomenon
affecting both the public and private sectors,'® with origins dating
back to colonial times and evolving through apartheid into the post-
democratic era. As will be demonstrated throughout this chapter, the
manifestations and effects of corruption are closely linked to violations
of constitutional values and the erosion of governance structures and
the rule of law. The enjoyment of human rights is also jeopardised

w1

Fombad (n 2) 16.

6 Defined as ‘the extent to which firms make illicit and non-transparent private
payments to public officials to influence the formation of laws, rules, regulations or
decrees by state institutions’; JS Hellman and others ‘Seize the state, seize the day:
State capture, corruption, and influence in transition’ (2000) 7.

7 T Madonsela State of capture: Report 6 of 2016,/17 (Public Protector of South Africa,
2016).

8 M Blackman & N Dall Rogues’ gallery: An irreverent history of corruption in South
Africa from the VOC to the ANC (2021) 159-161. For an overview of corrupt practices
during and since colonialism, see also L. Masoko ‘From then to now — The heritage of
corruption’ Corruption Watch 24 September 2022, https://www.corruptionwatch.
org.za/from-then-to-now-the-heritage-of-corruption/ (accessed 26 September
2025).

9 See also F Venter ‘State capture, corruption, and constitutionalism in South Africa’
in Fombad & Steytler (n 2) 78-84; Blackman & Dall (n 8) 286-288 for an overview
of corruption since the African National Congress came into power up until the start
of the Zuma administration.

10 See, eg, S Gelb ‘Addressing corporate corruption in South Africa. The EOH

experience’ Corruption Watch July 2023, https://www.corruptionwatch.org.za/wp-

content/uploads/2023/08/NBI-Addressing-Corporate-Corruption-in-South-Africa-

The-EOH-Experience 29-Aug-2023.pdf (accessed 26 September 2025).
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by financial mismanagement of public resources (with the Limpopo
textbook crisis as a prime example)!! and demands for bribes by public
officials from vulnerable persons to access essential public services
(including health care, housing and food aid programmes). In 2021,
Corruption Watch reported on corruption within local government,
demonstrating ‘how some municipalities are captured to serve private
interests, how municipal managers abuse their power and position,
and how procurement and employment processes are continuously
subverted — all of which results in vulnerable communities being
denied access to basic human rights and services’.!? Various allegations
of corruption have also been raised against South Africa’s current
President, Cyril Ramaphosa.!* These patterns demonstrate not only
the historical continuity of corrupt practices but also the degree to
which such conduct has become normalised and institutionalised.
The phenomenon is systemic, spanning all levels of government and
extending into the business sector.

However, what makes Zuma’s corrupt acts unique is that they
occurred under a constitutional dispensation and to an extent that
threatened the foundational values of the Constitution and the
fundamental rights and freedoms set forth therein. Fombad argues that
one-party dominance and an uneven division of power in South Africa
have led to an acceptable ‘culture of corruption’.}* Various publications
outline the Zuma and Gupta state capture,’® including the 2016 State
of capture report by the Public Protector and the final reports of the
Zondo Commission.!® In response to the remedial action recommended
by the Public Protector in her 2016 report, the Zondo Commission was
established in January 2018 to conduct a full investigation into the
allegations that formed the basis of the 2016 Public Protector report. The
Commission ultimately found that a project of state capture by Zuma

11 See F Veriava ‘The 2012 Limpopo textbook crisis’ Section27 September 2013,
https://section27.org.za/wp-content/uploads/2013/10/The-2012-Limpopo-
Textbook-Crisis1.pdf (accessed 26 September 2025).

12 Corruption Watch ‘South Africa needs clean hands’ (2021).

13 This includes the Farmgate scandal and allegations of vote buying. See ‘Cyril
Ramaphosa: A quick guide to South Africa’s “Farmgate” scandal’ BBC 2 September
2022, https://www.bbc.com/news/world-africa-63832698 (accessed 29 September
2025); N Njilo ANC’s electoral committee to probe complaint that its national
conference was marred by vote-buying’ Daily Maverick 27 December 2022, https://
www.dailymaverick.co.za/article/2022-12-27-ancs-electoral-committee-to-probe-
complaint-that-its-national-conference-was-marred-by-vote-buying/ (accessed
29 September 2025).

14 CM Fombad ‘Constitutional reforms and constitutionalism in Africa: Reflections on
some current challenges and future prospects’ (2011) 59 Buffalo Law Review 1036.

15 Eg, H Bhorat and others ‘Betrayal of the promise: How South Africa is being stolen’
State Capacity Research Project, University of the Witwatersrand, Johannesburg
(2017).

16  The colloquial name given to the Judicial Commission of Inquiry into Allegations of
State Capture, Corruption and Fraud in the Public Sector including Organs of State.
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and the Gupta network and accomplices in and outside of government
had indeed occurred. From the Commission’s findings, it is clear that
Zuma and the Guptas were able to draw on the power that Zuma held as
both the leader of the dominant political party and the President of the
country to ‘(i) appoint willing collaborators in all kinds of key positions;
(ii) hobble the law enforcement agencies, even making some of them
complicit in corruption; (iii) weaken parliamentary oversight; and (iv)
capture parts of the independent media’.!” This chapter will primarily
focus on the attempted capture of the state by Zuma and his allies
(2009-2018) as a prime example of how corruption escalated after the
adoption of the South African Constitution by exploiting weaknesses in
the implementation of the principles of constitutionalism.

3 Corruption and constitutionalism

The necessity of constitutionalism for a democratic society has been
widely recognised.!® According to Fombad, constitutionalism is ‘the idea
that a government should not only be sufficiently limited in a way that
protects its citizens from arbitrary rule but also that such a government
should be able to operate efficiently and in a way that it can be effectively
compelled to operate within its constitutional limitations’.!* However,
Fombad has noted that the hope and promises offered by the 1990s
constitutional revival have shown limited signs of being achieved. He
highlights corruption, poor governance and economic mismanagement
as significant contributors to this demise.?’ Not only does corruption
impede the practice of constitutionalism, but Fombad argues that
‘existing constitutional frameworks contain gaps and weaknesses that
have allowed corruption to spread uncontrollably throughout Africa’.?!
Steytler posits that the problem with constitutionalism in Africa lies
with its implementation.?? The discrepancy between the constitutional
text and practice has highlighted several inherent weaknesses, including

17 I Momoniat ‘How and why did state capture and massive corruption occur in South
Africa’ IMF Public Financial Management blog, 10 April 2023, https://blog-pfm.
imf.org/en/pfmblog/2023/04/how-and-why-did-state-capture-and-massive-
corruption-occur-in-south-africa (accessed 11 September 2024). See Judicial
Commission of Inquiry into Allegations of State Capture Final Reports Volumes
1-6, https://www.statecapture.org.za/site/information/reports (accessed 25 June
2025).

18 See Fombad (n 14) 1007-1008.

19 Fombad (n 14) 1013-1014.

20 CM Fombad ‘The Constitution as a source of accountability: The role of
constitutionalism’ (2010) 2 Speculum Juris 41-42.

21 Fombad (n 2) 39.

22 N Steytler ‘The “financial constitution” and the prevention and combating of
corruption: A comparative study of Nigeria, South Africa and Kenya’ in Fombad &
Steytler (n 2) 401.
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the inability of constitutions to effectively constrain power.2* The extent
to which this has enabled corruption in South Africa is analysed in the
subsequent part.

4 Constitutionalism and corruption in South
Africa

According to Klug, due to the high levels of governmental corruption,

mismanagement, and misconduct, the country is experiencing a

‘constitutional crisis’.>* Venter further holds that
[i]t is trite that persons and entities constitutionally situated in positions
of power have mustered parliamentary mechanisms, the judicial process,
tactical ‘deployment’ of executive and administrative functionaries, policy
formulation and implementation, the exercise of administrative and stat-
utory discretion, and public procurement processes to effect financial en-
richment and political benefits for persons and entities within and without
the remit of the state.?

As further noted by Venter, ‘[i]Jt must be assumed that the most
effective means of combating state capture is the maintenance of the
tenets of constitutionalism embedded in the Constitution’.?® The South
African Constitution does not contain provisions that directly address
corruption. However, numerous of its provisions correspond to Fombad’s
core constitutional elements. These will be discussed separately below
to determine whether these provisions align with Fombad’s standards
for constitutionalism and, if so, how the lack of implementation of the
principles of constitutionalism has contributed to the entrenchment of
corruption in South Africa’s public and private sectors.

4.1 Recognition and protection of fundamental rights in
bills of rights

Human rights norms and principles aim to ‘regulat[e] the domestic
relationship between governments and their nationals’.?” A central
element of constitutionalism is the obligation of governments to respect,
protect and fulfil the fundamental rights of all within their jurisdiction.®
The effectiveness and sustainability of constitutional reforms depend on
the extent to which the rights of the marginalised and vulnerable are

23  Fombad (n 14) 1012-1013, 1020, 1105.

24  H Klug ‘State capture or institutional resilience: Is there a crisis of constitutional
democracy in South Africa?’ in MA Graber and others (eds) Constitutional democracy
in crisis? (2018) 3.

25 Venter (n 9) 85.

26  Venter (n 9) 89.

27 K Olaniyan Corruption and human rights law in Africa (2014) 291.

28 L Henkin ‘Elements of constitutionalism’ (1998) 60 The Review — Special Issue 14.
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protected.? Many revised constitutions of Anglophone African countries
not only retained a justiciable bill of rights from the pre-colonial era but,
in many cases, enhanced its provisions to ensure the protection of the
rights of all.*® These provisions are primarily aligned with international
and regional human rights instruments. Furthermore, according to
article 2(1) of the International Covenant on Economic, Social and
Cultural Rights (ICESCR),* states must employ the ‘maximum of its
available resources’ to fulfil rights. This requires the equitable and
effective use of all available resources to realise socio-economic rights.3?
Corrupt acts cause essential resources to be diverted from programmes
to realise rights. States are further obligated to address any regressive
policies or harmful practices (such as corruption) that hamper the full
realisation of rights.®®* Moreover, corruption, if viewed as an unjustified
decrease in public expenditure, violates the obligation of states to
realise fundamental rights.3

Chapter 2 of the South African Constitution consists of a
comprehensive Bill of Rights. According to section 7(2), ‘[t]he state must
respect, protect, promote and fulfil the rights in the Bill of Rights’. These
duties, to varying degrees, rest on all three branches of government.
However, as noted by Dicey, the recognition of rights in a constitution
does not automatically ensure their realisation. It is the function of
courts to ensure that recognised rights are respected, protected and
fulfilled.®> Moreover, the Constitutional Court of South Africa has
affirmed the justiciability of socio-economic rights.*® Furthermore, as
confirmed in the case of Glenister v President of the Republic of South
Africa (2011),%” a state that fails to investigate alleged human rights
violations and prosecute violators breaches its duties outlined in section

29  Fombad (n 14) 1058.

30 J Hatchard Combating corruption. Legal approaches to supporting good governance
and integrity in Africa (2014) 107.

31 International Covenant on Economic, Social and Cultural Rights adopted by United
Nations General Assembly Resolution 2200A (XXI) on 16 December 1966 (ICESCR).

32 Note Verbale Dated 5 December 1986 from the Permanent Mission of The
Netherlands to the United Nations Office at Geneva addressed to the Centre for
Human Rights (‘Limburg Principles’), United Nations Economic and Social Council,
8 January 1987, UN Doc E/CN.4/1987/17 (1987) para 27.

33 SLeckie Another step towards indivisibility: Identifying the key features of violations
of economic, social and cultural rights’ (1998) 20 Human Rights Quarterly 93-94.

34  Leckie (n 33) 107-108.

35 Cited in M Bazezew ‘Constitutionalism’ (2009) 3 Mizan Law Review 365.

36 See, eg, Soobramoney v Minister of Health (KwaZulu-Natal) 1998 (1) SA 765 (CC).
This is in contrast to the long-held belief by many governments, including sub-
Saharan governments, that socio-economic rights cannot be given legal force
due to their fulfilment being dependent on resource availability; see GS Pindano
Justiciability of socio-economic rights under the Constitution of Malawi: Unbundling
the right to development’ (2020) 7 Journal of Law, Society and Development 1, 2.

37 2011 (3) SA 347 (CQ).
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7 of the Constitution.® This includes a duty to establish an independent
unit to combat corruption.®’

Despite constitutional protection of fundamental rights and court
interventions, many South Africans continue to face limited access
to essential public services, such as adequate housing, education and
health care, due to corruption in the public service sector. Both petty
and grand corruption have been identified as impeding access to
public services and limiting the resources available for realising rights
related to these services.* The Constitutional Court has confirmed that
corruption can undermine the protection, respect and fulfilment of
human rights, which is the case in South Africa.*

4.2 Separation of powers

The constitutional principle of separation of powers, in its pure form
as advocated by Montesquieu, is grounded in the idea that to prevent
the allocation and abuse of excessive power, state functions must be
divided among three organs, namely, the executive, the judiciary and
the legislature.*? Formulated as such, the principle of separation of
powers has three inherent requirements: (a) One person should not
hold office in more than one state organ; (b) the different organs should
not interfere with the functioning of another; and (c) organs should not
exercise the powers of another.*®

A recognised fundamental value of the 1996 Constitution of South
Africa is ‘a separation of powers between the legislature, executive and
judiciary with appropriate checks and balances to ensure accountability,
responsiveness and openness’.* In short, the functions of the respective
organs can be summarised as follows:*

Parliament must make laws, hold the executive accountable and provide a
forum for debating matters of national importance. The executive must im-
plement laws, make policy and spend fiscal allocations. Courts must resolve

38 Leckie (n 33) 109.

39  Glenister (2011) (n 37) para 175.

40  See A de Man ‘Strengthening the fight against corruption through the principle of
accountability’ (2022) 25 Potchefstroom Electronic Law Journal 1.

41  South African Association of Personal Injury Lawyers v Heath & Others 2001 (1) SA
883 para 4.

42  Bazezew (n 35) 360. However, despite its long history, there is significant debate
over the exact meaning of this concept; CM Fombad ‘The separation of powers and
constitutionalism in Africa: The case of Botswana’ (2005) 25 Boston College Third
World Law Journal 301.

43  Fombad (n 42) 306-307.

44 Although not explicitly provided for, the Constitutional Court recognised the
separation of powers as part of the basic structures of the new Constitution. See Ex
parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution
of the Republic of South Africa 1996 (4) SA 744 (CC) (Certification case) para 45.

45 D Moseneke ‘Keynote address — Reflections on South African constitutional
democracy: Transition and transformation’ 12 November 2014, Mistra-Timali-Unisa
Conference, University of South Africa 4.
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disputes in accordance with the Constitution and the law which includes
African indigenous law and the common law.

Montesquieu believed that a system of separation of powers can only
be maintained within an institution with appropriate checks and
balances.*® Fombad notes that, unfortunately, under many African
constitutions, the effectiveness of checks and balances is diluted through
the conferral of excessive powers on the executive, which can impede
the function of the other two branches.” Older constitutions, such as
those of the United States of America (US) and France, are supported
by a long history of constitutional practice; but this is often absent in
many African countries. Therefore, the written text of constitutions
is the only mechanism providing appropriate checks and balances.*
Without an entrenched history of constitutionalism, African presidents
have tended to expand their powers through beneficial interpretations
of constitutional texts or their governance practices. Such an imbalance
of power has the potential to impact the independence of the judiciary
in making rulings related to the abuse of power and the legislature’s
ability to provide adequate oversight.*

The same argument can be applied to the South African context.
Even under South Africa’s liberal Constitution, executive dominance
remains a challenge. In South Africa, the executive branch of government
consists of the President, the Deputy-President and ministers.>® The
President is further vested with the power to appoint, alone or in
consultation with Parliament, more than 30 crucial figures required to
ensure an accountable and transparent government.>!

Fombad and Nwauche note that executive dominance is ‘aggravated
by the hegemonic influence of the dominant parties, which are often
effectively controlled by the President and a small inner circle of
cohorts’.52 This is especially true under Zuma’s captured state and

46  Fombad (n 42) 305.

47  CM Fombad ‘Challenges to constitutionalism and constitutional rights in Africa and
the enabling role of political parties: Lessons and perspectives from Southern Africa’
(2007) 55 American Journal of Comparative Law 13.

48 Fombad & Nwauche (n 1) 95.

49  Fombad & Nwauche (n 1) 93.

50 South African government Executive authority, https://www.gov.za/about-
government/government-system/executive-authority-president-cabinet-and-
deputy-ministers (accessed 29 September 2025).

51 Eg, commissions of inquiry (sec 84(2)(f)); ambassadors, plenipotentiaries, and
diplomatic and consular representatives (sec 84(2)(i)); the leader of government
business in the National Assembly (sec 91(4)); members of the Judicial Service
Commission (sec 178(1)(j)); the national director of public prosecutions (sec
179(1)(a)); the Public Protector; the Auditor-General and the members of the
South African Human Rights Commission; the Commission for Gender Equality, and
the Electoral Commission (sec 193(4)); the military command of the defence force
(sec 202(1)); the national commissioner of the police service (sec 207(1)); and the
heads of intelligence services established by legislation (sec 209). See Venter (n 9)
77.

52 Fombad & Nwauche (n 1) 94.
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the dominance of the African National Congress (ANC) since the
1994 elections. The extensive appointment powers of the President
provided the vehicle for the state captors to take control.>®* Zuma was
able to extend his influence through his appointment of cadres®* as
executive members.>® Venter agrees and argues that the Constitution
has a significant flaw, which he terms its Achilles’ heel.>® The President’s
powers to appoint cabinet members and heads of other institutions,
which are crucial in holding the government accountable, allowed the
former President to position loyal supporters in key positions, including
pivotal administrative, investigative and state entities. This enabled
him to strengthen his control over the state’s functioning and remain in
power despite the numerous scandals and allegations of corruption that
surfaced during his tenure.>’

Furthermore, as confirmed by the Constitutional Court, adequate
parliamentary oversight is necessary ‘to oversee the performance of the
President and the rest of Cabinet and hold them accountable for the use
of State power and the resources entrusted to them’.>® Chapter 4 of the
Constitution outlines the functioning of Parliament, which consists of
the National Assembly and the National Council of Provinces. However,
in December 2017, the Constitutional Court found that the National
Assembly failed to fulfil this role in holding former President Zuma
accountable for allegations of corruption and regulating his removal in
terms of section 89(1) of the Constitution.>* Dominant-party democracy
has been the case in South Africa since 1994 and, as has been argued,
it is capable of impeding the independence of Parliament and, thus,
its ability to hold the executive accountable.®® This is problematic in
countries with ‘deeply entrenched dominant parties’, such as the ANC
in South Africa or where the President has been able to position loyal
supporters within Parliament.5! Bhorat and others note that insufficient

53 M Mkhabela ‘South Africa and the capture of the executive: Undermining
transformation?” in M Meirotti & G Masterson (eds) State capture in Africa: Old
threats, new packaging? (2018) 123.

54 In South Africa, the misuse of this authority to appoint less qualified candidates who
have shown strong support for the President and his affiliated political party has
come to be known as ‘cadre deployment’. See Venter (n 9) 79-80.

55 See Fombad & Nwauche (n 1) 95.

56 See Venter (n 9) 76-77.

57 Venter (n 9) 77. See, eg, a timeline of how Zuma reshuffled the heads of various
public security bodies (including the National Prosecuting Authority) to allow his
continued capture of the state (Bhorat and others (n 15) 19-20).

58  United Democratic Movement v Speaker of the National Assembly & Others 2017 (5)
SA 300 (CC) para 10.

59  Economic Freedom Fighters & Others v Speaker of the National Assembly & Another
2018 (2) SA 571 (CC). The applicants’ complaints relate to upgrades to President
Zuma’s private home, which was paid for with public funds.

60 S Gardbaum ‘Pushing the boundaries: Judicial review of legislative procedures in
South Africa’ (2019) 9 Constitutional Court Review 15-16.

61 See Fombad & Nwauche (n 1) 107-108.
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parliamentary oversight over the executive, due to party loyalty and
cadre appointments, enabled state capture to flourish.5?

However, the judiciary, the office of the Public Protector, the
Independent Electoral Commission, civil society and opposition parties
played an instrumental role in impeding a full state capture.®® Fombad
notes that the effectiveness of any separation of powers relies on the
judiciary’s independence.** Over the years, the Constitutional Court
has been compelled to move away from its initially adopted non-
interventionist approach toreview legislative outcomes and the processes
by which laws are enacted. According to Gardbaum, this occurred due
to ‘(s)ystemic weaknesses of executive political accountability that
arises not merely from the existence but the abuse of dominant party
status’.%®> As such, an independent judiciary, legislature and executive
play a crucial role in upholding constitutionalism. An independent
judiciary is also one of Fombad’s core elements of constitutionalism, as
will be discussed below.

4.3 Judicial independence

Fombad views an independent judiciary as a ‘crucial rock on which
democracy and good governance need to be anchored’.®® He further
regards judges as the ‘promoters and defenders of constitutionalism’
and an independent judiciary as an essential corollary of the executive
branch.®” Prior to 1990, the judiciary in many African countries,
including South Africa, acted as servants of the executive. However,
new and revised constitutions provided means to ensure increased
judicial independence, which led to an ‘expansion of judicial power in
Africa’.%8

Although an independent judiciary is not an absolute concept,®
Fombad defines it as ‘one that is free to render justice on all issues of
substantial legal and constitutional importance, fairly, impartially, in
accordance with the law, without threat, fear of reprisal, intimidation
or any other undue influence or consideration’.”’ In performing their
functions, judges must adhere to specific standards, including integrity,

62 Bhorat and others (n 15) 3.

63 MO Dassah ‘Theoretical analysis of state capture and its manifestation as a
governance problem in South Africa’ (2018) 14 Journal of Transdisciplinary Research
in Southern Africa 5.

64 Fombad (n 47) 15.

65 Gardbaum (n 60) 2.

66 Fombad (n 14) 1061.

67 Fombad (n 20) 47.

68 Fombad & Nwauche (n 1) 96.

69 RA Macdonald & H Kong Judicial independence as a constitutional virtue’ in
M Rosenfeld & A Sajé (eds) The Oxford handbook of comparative constitutional law
(2012) 836-838.

70 Fombad (n 47) 15.
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propriety, competence and diligence.”* Various factors can influence
decision making, which include political influence, remuneration,
lack of training, and cultural or religious beliefs. Upholding judicial
independence requires constitutional protection, coupled with
continued political and public support, as well as the will of all state
institutions to adhere to the rule of law and provide the courts with the
necessary assistance to ensure the effective fulfilment of their duties.”

The nature of a constitution, especially South Africa’s transformative
Constitution, is that it must be treated as a living document open to
interpretation that meets and protects the evolving interests of society.
Continuous judicial activism through constitutional interpretation, for
instance, is required to make this a reality.”® South Africa’s judiciary
is a prime example of how judicial activism has been instrumental
in upholding the principles of constitutionalism. Flowing from the
country’s history, South Africa’s Constitutional Court judges have shown
a high degree of judicial activism in interpreting the provisions of the
Constitution in line with section 39.74

The Constitutional Court of South Africa has affirmed that an
independent judiciary is crucial under the doctrine of separation
of powers.”> South Africa’s Constitution contains several provisions
to strengthen the independence of the judiciary by vesting judicial
authority within the courts themselves. Chapter 8 of the Constitution
outlines provisions related to the courts and the administration of justice.
Section 165(2) states that ‘[t]he courts are independent and subject
only to the Constitution and the law, which they must apply impartially
and without fear, favour or prejudice’. Section 167(5) outlines the
duty of the Constitutional Court as, among others, ‘mak[ing] the final
decision whether an Act of Parliament, a provincial Act or conduct of
the President is constitutional’.

South African courts have primarily followed a non-interventionist
approach in keeping with the doctrine of the separation of powers.”¢
However, Gardbaum identifies three distinct stages between 2002 and
2017 during which judges departed from this norm, ultimately reaching
a point where they began to review the legislature’s conduct in holding
the executive to account.”’ In these instances, the courts had to balance

71  Hatchard (n 30) 218-220.

72 Hatchard (n 30) 230-231.

73  Fombad (n 14) 1067.

74  Fombad (n 14) 1075-1089. Eg, S v Makwanyane & Another 1995 (3) SA 391 (CC).
75  Certification (n 44) para 123.

76  Gardbaum (n 60) 3.

77  Gardbaum (n 60) 6-11.
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their intervention in the legislative and executive domains against their
duty to provide adequate relief.”®

To uphold the norms of constitutionalism, the appointment of
independent and objective judges is critical. Section 174(3) of the
Constitution provides that the President, in consultation with Parliament
and the Judicial Service Commission, appoints the chief justice and
deputy chief justice. The President need only consult with these
stakeholders when making these key appointments.” The Constitution
provides for the circumstances under which a judge can be removed to
protect them from unjust disciplinary action.®® South Africa’s Judicial
Service Commission, charged with appointing judges, comprises
members from various fields, ensuring a higher degree of ‘objectivity,
fairness and impartiality’.! However, some concerns have been noted,
such as the fact that a notable number of members appointed by the
executive and legislature serve on the Judicial Service Commission.®?

South Africa’s judiciary has been the guiding force in holding
the legislature and executive accountable and preventing a full state
capture.®* However, despite this recognition, the country’s judicial
system is not free from all challenges to its independence. The
difficulty in bringing Zuma and other high-level officials to account
under the judicial system, along with the poor prosecution record of
those accused of corruption, suggests that something is amiss.®* The
challenge of achieving judicial independence is not limited to Africa,
but is also a problem in many well-established democracies.®> Due to
its nature, judicial independence is continuously susceptible to being
undermined. For example, the executive can impede the independence
of the judiciary through budget limitations, appointment procedures
and undue political influence.® Such influence can take various forms,
including apparent illegal conduct, such as bribes, and more covert

78 Democratic Governance and Rights Unit, University of Cape Town The judicial
institution in Southern Africa (2006) 148.

79  The President, after consultation with others, also has the power to appoint other
judges of the Constitutional Court and the president and deputy president of the
Supreme Court of Appeal (secs 174(3) & (4)). See Democratic Governance and
Rights Unit (n 78) 122-124 for an overview of the appointment process of judges
and some critiques raised against the appointment criteria.

80 Sec177.

81 Sec 178(1) of the Constitution outlines how the Judicial Service Commission should
be constituted.

82 CM Fombad ‘The role of emerging hybrid institutions of accountability in the
separation of powers scheme in Africa’ in CM Fombad (ed) The separation of powers
in African constitutionalism (2016) 72.

83 Venter (n9) 81.

84  See S Bracking ‘Corruption and state capture: What citizens can do?’ (2018) 147
Deadalus 174-175.

85 Fombad (n 14) 1061.

86 E David-Barrett ‘State capture and development: A conceptual framework’ (2023)
26 Journal of International Relations and Development 12.
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forms of influence resulting from the relationships between the three
branches of government. Other forms of corruption within the judiciary
itself can also harm its ability to hold other branches of government
accountable for their actions.?”

4.4 Amendment of constitutions

A further core element of constitutionalism is the regulation of
constitutional amendment through clearly established procedures.
Since constitutions must reflect the will of society at any given time,
they should be open to revision and amendment. However, any arbitrary
amendment that does not reflect the values of the people it governs
must not be allowed.®®

Amendment of the Constitution of South Africa requires approval
from two-thirds of the members of the National Assembly and at least six
supporting votes out of nine from the National Council of Provinces.®
The strict regulation of constitutional amendments arguably has been
one of the strongest bulwarks against complete state capture. However,
in line with Fombad’s argument that corruption can only be effectively
combated through constitutionally entrenched principles,” it can
be argued that the identified weaknesses in the implementation of
constitutional principles will similarly be challenging to rectify through
constitutional amendments.

4.5 Review of the constitutionality of laws

Modern constitutions contain mechanisms to ensure that subsequent
legislation complies with their provisions.” To be effective, such
mechanisms must be vested within the judiciary, capable of providing
remedies in case of violations.”? Fombad argues that without such
mechanisms, constitutionalism cannot be deemed to exist.”

To ensure compliance with the provisions of the Constitution, South
Africa employs a mixed model of judicial review through a specialised
court. Section 172(2) holds that

[t]he Supreme Court of Appeal, the High Court of South Africa or a court
of similar status may make an order concerning the constitutional validity
of an Act of Parliament, a provincial Act or any conduct of the President,

87 S Gloppen ‘Courts, corruption and judicial independence’ in T Sgreide & A Williams
(eds) Corruption, grabbing and development: Real world challenges (2014) 71.

88 Fombad (n 47) 21.

89 Fombad (n 14) 1010. See sec 176 of the Constitution. This requirement applies to
all provisions of the Constitution except for secs 1 & 74, which require a supporting
vote of at least 75%.

90 See CM Fombad ‘Corruption and the crisis of constitutionalism in Africa’ in Fombad
& Steytler (n 2) 16.

91 Fombad (n 14) 1017.

92  Henkin (n 28) 12.

93 Fombad (n 20) 51.
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but an order of constitutional invalidity has no force unless it is confirmed
by the Constitutional Court.

South African courts have taken up this mandate and have delivered
several judgments in which they made declarations on the constitutional
validity of the matters specified in section 172(2).”* However, despite
their earnest efforts, challenges to judicial independence, as outlined
above, if not addressed, will also hamper the ability of courts to make
such judgments objectively and capably, where required.

4.6 Institutions to support constitutional democracy

Aiming to ensure the continued protection of democracy, constitutional
order and the rights of individuals, various African countries provide for
constitutional oversight bodies to represent the people.”® Fombad argues
that these institutions serve to make constitutional values a reality
through their practical implementation.® This includes investigations of
allegations of corruption or abuse of power that violate constitutionally
recognised rights. One advantage of such institutions is that, unlike
courts, which must limit their judgment to the facts presented to
them, these bodies are empowered to investigate systemic patterns
of concern, sometimes irrespective of whether a case or allegation is
submitted.”” Moreover, such institutions can have a range of preventive
and investigative functions, decide on the merits of a case, and make
recommendations for appropriate remedial actions.”® If appropriately
independent and empowered, these bodies can fulfil South Africa’s
obligations of the United Nations Convention Against Corruption®
and the African Union Convention on Preventing and Combating
Corruption.!®® Fombad associates the growing number of institutions
of accountability in Africa with the recognition that ‘traditional checks
and balances associated with the three branches of government are no
longer sufficient’.1%!

Generally referenced as chapter 9 institutions, section 181 of the
South African Constitution establishes, among others, the following
bodies to strengthen constitutional democracy in the Republic: (a) the
Public Protector; (b) the South African Human Rights Commission; (c)

94  See, eg, Glenister (2015) (n 4); Makwanyane (n 74).

95  Henkin (n 28) 13.

96 Fombad (n 20) 53.

97  Hatchard (n 30) 118.

98 Hatchard (n 30) 119, 180-190.

99  United Nations Convention against Corruption, UNGA Doc A/58/422, adopted on
31 October 2003, art 11(1). South Africa ratified the Convention on 22 November
2004.

100 African Union Convention on the Preventing and Combating Corruption, adopted
on 1 July 2003, art 5(3). South Africa ratified the Convention on 11 November
2005.

101 Fombad (n 82) 340.
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the Auditor-General; and (d) the Electoral Commission. Section 181
further outlines four crucial principles:

(2) These institutions are independent, and subject only to the Constitu-
tion and the law, and they must be impartial and must exercise their
powers and perform their functions without fear, favour or prejudice.

(3) Other organs of state, through legislative and other measures, must
assist and protect these institutions to ensure the independence, im-
partiality, dignity and effectiveness of these institutions.

(4) No person or organ of state may interfere with the functioning of these
institutions.

(5) These institutions are accountable to the National Assembly, and must
report on their activities and the performance of their functions to the
Assembly at least once a year.

As noted by Fombad and Fombad, these principles provide a ‘powerful
bulwark against the persistent problem of political manipulation’.}??
The entrenchment of the functions of these bodies within the
Constitution, along with clearly defined legal principles to ensure their
independence, is what sets them apart from similar bodies located in
other African countries.!%® Klug views this as an ‘important contribution
to the history of constitutionalism’.!** These bodies can be contrasted
with the National Prosecuting Authority of South Africa, another
crucial body in combating corruption in South Africa, which, due to
its weak constitutional foundation, has been open to frequent political
interference.!%

Of particular importance in the fight against corruption is the work
of the Public Protector. According to section 182(1), the Public Protector
has the power to investigate and report any suspected improper conduct
in state affairs and take appropriate remedial action.!% In the 2016 case
of Economic Freedom Fighters v Speaker of the National Assembly,'”” the
Constitutional Court confirmed that the remedial action taken by the
Public Protector is legally binding.

Additionally, the South African Human Rights Commission is
mandated to monitor, investigate and report on the observance of human
rights, and to take steps to secure appropriate redress in cases of human
rights violations.!®® Moreover, in terms of section 188, ‘the Auditor-
General must audit and report on the accounts, financial statements

102 Fombad & Fombad (n 3) 768.

103 Fombad (n 14) 1019, 1039-1040, 1045-1046.

104 H Klug ‘Constitutional law’ (1995) Annual Survey of South African Law 11. See
Fombad (n 14) 1019.

105 Fombad (n 14) 1044-1045.

106 See further Public Protector Act 23 of 1994.

107 2016 (3) SA 580 (CC). See para 52.

108 Secs 184(1) & (2). See further South African Human Rights Commission Act 40 of
2013.
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and financial management’ of specified state and other organs. Having
a variety of institutions mandated to investigate and prevent corruption
provides a comprehensive and holistic approach to combating the
diverse forms and types of corruption, as well as the avenues through
which they occur. It also makes avenues of accountability accessible to
all.1?

It is contended that the presence of these highly respected
institutions, alongside a strong and independent judiciary, was
instrumental in containing Zuma’s state capture.!® However, some
problems remain.!'! According to section 193(4), ‘[t]The President, on
the recommendation of the National Assembly, must appoint the Public
Protector, the Auditor-General and the members of (a) the South African
Human Rights Commission; ... and (c) the Electoral Commission’.
The President’s influence in appointing the members of these key
institutions can impede their independence.!!? The independence of
these institutions and any other state agencies tasked with combating
corruption is key to ensuring their effective functioning.!*®

South Africa’s low rates of investigations, prosecution and
imprisonment of those accused and found guilty of corruption create
the impression that these bodies do not function as they should. This
can be attributed to political interference or a lack of funding and
capacity.!** Moreover, unjustified delays in implementing findings and
recommendations made by these institutions can also impede their
effectiveness.!®

109 CM Fombad & MC Fombad ‘Rethinking anti-corruption strategies in Africa:
Constitutional entrenchment as basis for credible and effective anti-corruption
clean-ups’ in Jalloh & Elias (n 3) 768.

110 H Klug ‘State capture or institutional resilience: Is there a crisis of constitutional
democracy in South Africa?’ in Graber and others (n 24) 16.

111 Fombad (n 82) 334.
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4.7 Respect for the rule of law

Dicey, a British jurist, is credited with popularising the doctrine of the
rule of law and viewed it as a central tenet of English constitutionalism.*
According to Dicey, the following are central tenants of the rule of law:!'’

(a) No one is punishable except for a distinct breach of law established in
the ordinary legal manner before the ordinary courts of the land;

(b) No person is above the law; and
(c) Courts play a vital role in protecting the rights of individuals.

The principle of the rule of law ‘express[es] the absolute supremacy of
law over arbitrary power including widespread discretionary power of
government’.!'® Therefore, regardless of status, every person within a
country is equal before the law and is obligated to obey the law and act
accordingly.!'® This includes government officials in the fulfilment of
their roles and duties.'?

Section 1(c) of the Constitution of South Africa highlights the
rule of law as a founding value of the Constitution. However, it has
been noted that high-level corruption distorts democracy, undermines
equal political participation and violates the rule of law.'?! Moreover,
judicial independence and the upholding of the rule of law depend
on the effective implementation of court decisions.'?> The ANC has
unabashedly continued with the practice of cadre deployment despite it
being declared an ‘unlawful influence on the exercise of public power’
to serve the interests of a specific political party.!?* Furthermore, Zuma
has repeatedly demonstrated that he perceives himself as above the law.
For example, he failed to appear and provide evidence before the Zondo
Commission as ordered by the Constitutional Court of South Africa.!**
These instances demonstrate an apparent disregard for the principles
of the rule of law.

Moreover, South Africa’s legal system faces many challenges in
bringing perpetrators of corruption to account, including low levels of

116 See Fombad (n 47) 8.

117 Cited in Bazezew (n 35) 364. See AV Dicey Introduction to the study of law of
constitution (1938) 183-201.
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119 Fombad & Nwauche (n 1) 93.

120 Bazazew (n 35) 364.
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123 CF Swanepoel ‘The slippery slope to state capture: Cadre deployment as an
enabler of corruption and a contributor to blurred party-state lines’ (2021) 25 Law,
Democracy and Development 443, 447.

124 Secretary of the Judicial Commission of Inquiry into Allegations of State Capture,

Corruption and Fraud in the Public Sector including Organs of State v Zuma 2021 (5)
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successful prosecutions, unreasonable delays, political interference and
manipulation and corruption within the judiciary itself.}?> As a result,
it creates a perception of impunity for high-level officials accused of
corruption.!?¢ This ultimately leads to a feeling of hopelessness, eroding
the public’s trust in government and hindering the Constitution’s goal
of reflecting the will of the people.

5 Recommendations and conclusions

According to Fombad, the problem with African constitutionalism lies
in a lack of accountability.!?” As such, he argues that ‘the core elements
of constitutionalism that have now been accepted in Africa need to be
reinforced by certain key principles and institutions of accountability’.128
Many have argued for a human rights-based approach to combating
corruption.'? This approach can be defined as integrating ‘the norms,
standards, and principles of the international human rights system into
... plans, policies and processes’.'*® Since the human rights framework
focuses on the way in which power is used, and corruption involves
the abuse of power, the relationship between the two is evident.!®!
The principle of accountability is one of the foundational principles
of the human rights-based approach. This principle is based on the
argument that, under the human rights framework (which encompasses
international, regional and domestic law), states are obligated to protect
the rights of rights holders against violations committed through their
conduct, omission or the actions of third parties. If a violation occurs,
states are obligated to investigate and impose possible sanctions.
Moreover, redress mechanisms must be equally accessible to all, and
vulnerable groups must be empowered to exercise their rights and hold
state actors accountable when necessary.!*2
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It is thus argued that the principle of accountability, as part of
a human rights-based approach, can be employed to ensure that
avenues are available for all to hold the government accountable for
upholding the principles of constitutionalism, especially where failure
to do so results in a violation of fundamental rights. Accordingly,
some recommendations can be made to ensure accountability and
adherence to the respective elements of constitutionalism. These are
not exhaustive, as more recommendations can be offered depending on
the discipline from which one views corruption. Moreover, as noted by
Fombad, it ‘is clear that any anti-corruption constitutional framework
that is likely to be effective and sustainable must combine preventative,
corrective, and restorative measures as well as adopt a coordinated,
comprehensive, and holistic approach rather than a piecemeal one’.!*

When the harm caused by corruption is viewed as a violation
of human rights, it becomes a legal obligation of the state to rectify
this. Accordingly, combating corruption becomes a constitutional
imperative, producing new opportunities to fight corruption through
judicial proceedings or other constitutional bodies.’** This will
require ‘progressive and imaginative’ judicial interpretations of the
rights provided for in the Constitution.!®> Moreover, authoritative
interpretations of rights by treaty-monitoring bodies and regional
courts can be employed to find additional opportunities to hold states
accountable. In line with the arguments related to the principle of
accountability, it can be argued that impediments to upholding the
principle of constitutionalism, which enable corruption, create a legal
obligation that needs to be addressed.

Fombad places a duty on citizens to ensure that democracy and
constitutionalism prevail.’*® As such, civil society must be empowered
and capacitated to demand the fulfilment and protection of their
rights, as well as adherence to the principles of constitutionalism.*’
Fombad and Fombad propose, as a radical step, to expand locus standi
provisions to allow individuals to hold government officials accountable
for corrupt activities directly, rather than leaving it to the discretion of
state prosecutors, who are susceptible to undue influence.!®

To enhance accountability, power should be decentralised to limit
the ‘excessive concentration of powers’, which would also make it
possible for more people to hold public officials accountable.'** Fombad
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and Nwauche argue that ‘this requires more effective steps towards the
decentralisation of powers through federal systems in certain complex
multiethnic societies’.14

To strengthen the independence of the judiciary (including the
National Prosecuting Authority, the Director of Public Prosecutions and
the South African Police Service), political influence in appointments
must be limited, petty corruption of all officials in the justice system
must be addressed, and the judiciary must receive a guaranteed share
of the national budget to ensure that their financial independence
is not dependent on the will of the executive.!* The same applies to
constitutional oversight bodies where both financial and administrative
independence must be guaranteed.’*? Hatchard further notes that the
appointment processes of members of these bodies should involve
structured and transparent procedures with sufficient representation
from civil society.!*

A dedicated, independent and constitutionally entrenched anti-
corruption commission must be established. Some progress has been
made in this regard. On 27 June 2024, the Investigating Directorate
Against Corruption was established as a permanent entity. Moreover,
the National Anti-Corruption Advisory Council is currently studying
the establishment of a permanent Anti-State Capture and Corruption
Commission, as well as an independent Public Procurement Anti-
Corruption Agency. In line with Fombad’s arguments, the work of these
bodies and their independence will be strengthened if they are grounded
in the same constitutional principles as the chapter 9 institutions noted
above.

Moreover, regarding chapter 9 institutions, Fombad proposes two
principles, in addition to those already provided for in section 181,
to enhance their efficacy.!'** First, ‘any legislation, action, measures,
or mechanisms introduced to regulate any of these institutions,
which undermines the essential purpose of combating corruption and
ensuring accountability and transparency shall be declared null and
void by the courts’. Second, appointment criteria and processes must
be reformulated to limit the influence of dominant political parties.**
Constitutional entrenchment of these principles can enhance the
effectiveness of oversight institutions in combating grand corruption.
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Venter notes that ‘[v]irtually all the tools necessary for establishing
and maintaining constitutionalism in the face of corruption are present
in the South African Constitution’.}*¢ This, however, would require a
reactivation of the elements of constitutionalism.'*” As such, the avenues
to combat corruption must align with the values and provisions of the
Constitution. Combating corruption using constitutional provisions
has several advantages. First, due to its elevated status, it is protected
from haphazard amendments. Furthermore, constitutional provisions
provide a platform for citizens to demand that the legislature and
executive formulate and implement effective anti-corruption measures
as a constitutional obligation. Lastly, the nature of steps taken to combat
corruption is not dependent on the will and agendas of opportunistic
politicians.!*®

The attempted capture of the state by Zuma, the Guptas and their
allies, along with the high levels of other forms of grand corruption,
demonstrate the weaknesses in the practice of constitutionalism in South
Africa. However, the recognition of fundamental rights, an independent
judiciary and ardent oversight institutions, ultimately succeeded in
guaranteeing a democratic South Africa. However, certain lessons must
be drawn and reforms implemented. A critical measure is addressing
exorbitant presidential powers. Moreover, independent measures and
institutions must be strengthened to hold public officials accountable,
and the rule of law must be upheld under all circumstances. To ensure
success, all remedial measures must be grounded in the Constitution.
This will require the essence of the principles of constitutionalism to
be reactivated and become normalised practices in the way the South
African government operates.
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