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Abstract: This chapter examines divergent patterns of judicial enforcement in
Zimbabwe and South Africa through the lens of Charles Fombad’s critique of
‘constitutions without constitutionalism’. It argues that variation in electoral
adjudication cannot be explained by constitutional text alone. Rather, judicial
behaviour is shaped by structural variables: the diffusion or concentration of
appointment authority, tenure stability and amendment politics, the political
cost of judicial defiance, and the presence or absence of a culture of compliance
with adverse judgments. Although both jurisdictions formally entrench
judicial independence and have experienced the judicialisation of politics,
their institutional environments differ in constitutionally significant ways. In
Zimbabwe, concentrated appointment authority, tenure recalibration through
constitutional amendment, and fragile compliance norms elevate the structural
cost of judicial resistance, encouraging formal adherence to procedure alongside
substantive caution in politically sensitive cases. In South Africa, pluralised
appointment processes, tenure stability and competitive political pluralism
reduce that cost, enabling courts to issue adverse rulings against powerful
political actors without systemic retaliation. By operationalising Fombad’s
theoretical framework within a structured comparative analysis, the chapter
demonstrates that constitutionalism turns not on textual guarantees, but on
the institutional price attached to judicial defiance. It thus contributes to the
literature by identifying the political economy conditions under which courts
either reinforce or constrain dominant-party constitutionalism in electoral
contexts.
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1 Introduction: Courts, electoral politics and the
puzzle of divergent enforcement

Across much of post-colonial Africa, constitutions have proliferated
while constitutionalism has remained uneven and often fragile.!
Multiparty elections, expansive bills of rights and formally independent
judiciaries coexist uneasily with dominant political parties, executive
overreach and the strategic deployment of legal institutions for partisan
ends.? As Fombad has persuasively argued, the central challenge facing
many African states is not the absence of constitutional texts, but
the relative ease with which political elites hollow out constitutional
commitments while retaining their democratic form and appearance.®
Fombad’s sustained critique of African constitutionalism emphasises that
the endurance of constitutional texts without corresponding political
commitment to enforcement produces systems in which institutional
form masks substantive fragility.* Courts, rather than functioning
consistently as counter-majoritarian guardians of constitutionalism,
therefore, occupy an inherently ambivalent position within this
landscape; at times asserting constitutional limits on power and, at
other times, operating within political constraints that narrow the scope
of effective enforcement.®

This tension becomes particularly visible in the judicial regulation of
electoral politics in Africa. Elections represent the most direct mechanism
through which constitutional democracy is operationalised and tested,®
yet they also generate powerful incentives for political actors to
instrumentalise legal processes in order to entrench power or marginalise

1 CM Fombad ‘Constitutional reforms and constitutionalism in Africa: Reflections on
some current challenges and future prospects’ (2011) 59 Buffalo Law Review 1007.

2 D Landau ‘Courts are not enough: Independent accountability institutions and the
protection of democracy in the United States’ SSRN 5165178 (2025).

3 CM Fombad ‘Democracy, elections, and constitutionalism in Africa: Setting the
scene’ in CM Fombad & N Steytler (eds) Democracy, elections, and constitutionalism
in Africa (2021) 2-5.

4 E Kibet & CM Fombad ‘Transformative constitutionalism and the adjudication of
constitutional rights in Africa’ (2017) 17 African Human Rights Law Journal 340-
366.

5 LR Barroso ‘Countermajoritarian, representative, and enlightened: The roles of
constitutional courts in democracies’ (2019) 67 The American Journal of Comparative
Law 109-143.

6 D Landau ‘Political institutions and judicial role in comparative constitutional law’
(2010) 51 Harvard. International Law Journal 319.
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opposition competitors.” In recent electoral cycles in Southern Africa,®
courts have been drawn deeply into disputes concerning candidate
eligibility, party registration, electoral administration and post-election
challenges.” While judicial involvement in electoral disputes is not
inherently problematic and may in fact reflect constitutional maturity, it
raises fundamental questions about judicial independence, institutional
legitimacy and the conditions under which courts can meaningfully
arbitrate politically consequential disputes.*°

The chapter examines Fombad’s work in seven parts. These
questions are raised through a comparative analysis of Zimbabwe
and South Africa, two neighbouring states with shared colonial
legacies and constitutional commitments to judicial independence,
yet markedly different experiences in the enforcement of democratic
rights.!! Although both countries constitutionally entrench multiparty
democracy and judicial autonomy, their apex courts have produced
divergent outcomes in politically sensitive cases, particularly those
involving opposition parties and electoral participation.'? Zimbabwe’s
courts have frequently been criticised for decisions that appear to
reinforce executive dominance and constrain political competition,®
whereas South Africa’s judiciary, despite sustained political pressure
and accusations of overreach, has more often asserted its authority
against powerful political actors.'*

The first part of the work pays homage to Fombad’s scholarship
on constitutionalism, judicial appointments and the phenomenon of
‘constitutions without constitutionalism’.!> This chapter argues that
these divergent trajectories cannot be explained by constitutional text

7 O Madueke ‘Ethnic mobilisation and state fragility in Nigeria: An instrumentalist
perspective’ (2015) National Identities 1-21.

8 With the exception of South Africa, the majority of the presidential election results
from the Southern African states have been contested before the courts of law
because of the accusations of vote rigging and, most importantly, in some instances
the courts of law have also been accused of handing down biased judgments.

9 E Dambudzo ‘Strengthening pre- and intra-poll dispute resolution in the
Zimbabwean electoral law’ LLM dissertation, University of Zimbabwe, 2022.

10 Z Mateta ‘Exploring mechanisms of strengthening non-judicial electoral dispute
resolution in Zimbabwe’ LLM dissertation, University of Zimbabwe, 2022.

11 P Mudau ‘Decentralisation and constitutionalism in Africa: A comparative analysis
of South Africa and Zimbabwe’ LLM dissertation, University of the Western Cape,
2019.

12 R Dixon Responsive judicial review: Democracy and dysfunction in the modern age
(2023).

13 CM Fombad ‘Taming executive authoritarianism in Africa: Some reflections on
current trends in horizontal and vertical accountability’ (2020) 12 Hague Journal
on the Rule of Law 63-91.

14 H Kawadza Attacks on the judiciary: Undercurrents of a political versus legal
constitutionalism dilemma?’ (2018) 21 Potchefstroom Electronic Law Journal 1-23.

15 CM Fombad ‘Strengthening constitutional order and upholding the rule of law in
Central Africa: Reversing the descent towards symbolic constitutionalism (2014) 14
African Human Rights Law Journal 414-440.



Comparative analysis of South Africa and Zimbabwe — 225

alone. Rather, they reflect deeper structural conditions that shape judicial
behaviour, including the political economy of judicial appointments,
the security and recalibration of judicial tenure, the institutional
cost of judicial defiance and the broader culture of constitutional
compliance within each polity.!® In this context, judicial decisions that
appear formally lawful may nonetheless function to manage political
competition and structure access to the democratic process, a dynamic
often described as the judicialisation of politics and, in more critical
accounts, as lawfare.!”

The central contention advanced here is that in Zimbabwe, courts
have operated within a dominant-party system in which the structural
costs of confronting executive power are significantly elevated,
particularly in litigation affecting opposition participation in elections.!®
This dynamic has unfolded notwithstanding the adoption of the 2013
Constitution,’ which formally strengthened judicial independence.
By contrast, South Africa illustrates a more complex and ambivalent
model, as courts have become deeply entangled in political disputes,
yet have retained sufficient institutional autonomy to resist systematic
executive capture, even as concerns about politicisation and strategic
litigation persist.2°

Rather than treating Zimbabwe’s experience as an aberration or that
of South Africa as exemplary, this chapter situates both jurisdictions
within a broader African constitutional context in which courts operate
under conditions of sustained political pressure. By comparing how
courts in each system respond to similar constitutional mandates but
different political incentive structures, the chapter seeks to explain
why constitutional promises of judicial independence translate into
meaningful democratic enforcement in some contexts, yet collapse into
formalism or strategic restraint in others.

The second part of the chapter outlines the conceptual framework,
drawing explicitly on Fombad’s critique of constitutionalism in Africa.*

16 D Landau A dynamic theory of judicial role’ (2014) 55 Boston College Law Review
1501.

17 K Dent Lawfare and judicial legitimacy: The judicialisation of politics in the case of
South Africa (2023).

18 N Ramalekana & JA Mavedzenge ‘Courts as a forum for safeguarding the right of
opposition parties to participate in democratic processes: A comparative analysis of
South Africa and Zimbabwe’ (2025) 57 VRU Verfassung und Recht in Ubersee 533-
559.

19 T Roux The politico-legal dynamics of judicial review: A comparative analysis (2018);
sec 165(2) Constitution of the Republic of Zimbabwe of 2013.

20 H Klug ‘Transformative constitutions and the role of integrity institutions in
tempering power: The case of resistance to state capture in post-apartheid South
Africa’ (2019) 67 Buffalo Law Review 701; N Mkhize, C Kayembe & X Thusi ’State
capture in South Africa: A critical analysis of its nature, cost and subsequent
reforms’(2025) 19 African Journal of Business Ethics 44.

21 CM Fombad (ed) Separation of powers in African constitutionalism (2016);
CM Fombad ’Internationalisation of constitutional law and constitutionalism in
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The third part develops the analytical variables through which judicial
behaviour is assessed.?? The fourth and fifth parts examine electoral
litigation and institutional dynamics in South Africa and Zimbabwe
respectively. The sixth part undertakes a structured comparative analysis,
identifying the conditions under which courts either resist or reinforce
political domination. The final part proposes targeted institutional
reforms aimed at strengthening judicial independence and safeguarding
democratic participation in electoral processes. In essence, the chapter
argues that divergent patterns of judicial enforcement in Zimbabwe and
South Africa cannot be explained by constitutional text alone. Drawing
on Fombad’s concept of ‘constitutions without constitutionalism’,%
it demonstrates that judicial behaviour in electoral litigation is
shaped by structural variables such as the appointment diffusion or
concentration, tenure stability and amendment politics, the political
cost of judicial defiance, and compliance culture.?* While both systems
exhibit judicialisation of politics, their institutional environments differ
materially. In Zimbabwe, concentrated appointment authority, tenure
recalibration and fragile compliance norms elevate the structural cost of
judicial resistance.? In South Africa, shared appointment mechanisms,
secure tenure and a competitive political environment reduce the
institutional risks associated with adverse rulings against governing
elites. This chapter concludes that constitutionalism does not depend
primarily on what the constitution says, but depends on whether judges
can rule against powerful political actors without suffering institutional
consequences attached to judicial defiance.

2 Fombad’s ‘constitutions without
constitutionalism’ and the political economy of
judicial enforcement

Fombad’s scholarship on African constitutionalism provides a
critical lens through which to understand the divergence between

Africa’ (2012) 60 American Journal of Comparative Law 439-473; CM Fombad
‘Challenges to constitutionalism and constitutional rights in Africa and the enabling
role of political parties: Lessons and perspectives from Southern Africa’ (2007) 55
American Journal of Comparative Law 1-45.

22 CM Fombad Appointment of constitutional adjudicators in Africa: Some
perspectives on how different systems yield similar outcomes’ (2014) 46 Journal of
Legal Pluralism and Unofficial Law 249-275; CM Fombad ‘A comparative overview
of recent trends in judicial appointments: Selected cases from Africa’ (2021) 55
Canadian Journal of African Studies/Revue canadienne des études africaines 161-182.

23 CM Fombad ‘The evolution of modern African constitutions’ in CM Fombad (ed)
Stellenbosch handbook in African constitutional law (2015) 13.

24 T Gerzso Judicial resistance: The role of courts during electoral disputes’ LLM
dissertation, Cornell University, 2023.

25  J Tsabora The judiciary and the Zimbabwean Constitution (2022) 2.
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constitutional design and constitutional practice across the continent.2
Fombad’s central thesis is that many African states exhibit what he
terms ‘constitutions without constitutionalism’ systems in which
constitutional texts formally entrench democracy, separation of
powers and judicial independence, yet political actors systematically
undermine the substantive enforcement of those commitments.?” The
challenge that Fombad’s central thesis raises is that African states do not
have a problem in relation to their constitutions, but that there is a lack
of constitutionalism and, therefore, it is not merely textual deficiency
but political manipulation.?® The endurance of formal constitutional
structures alongside weak enforcement reveals a deeper disjunction
between institutional design and the political incentives that shape its
operation.?

Within this framework, judicial independence occupies a
paradoxical position.*® This implies that the law exists on paper and
courts are independent, including the fact that the text is robust and
progressive but, in practice, political elites manipulate institutions. In
such circumstances, judges operate within political constraints and
constitutional guarantees do not always translate into real autonomy.
Constitutions frequently proclaim the judiciary to be independent
and subject only to the constitution and the law. However, as Fombad
emphasises, formal guarantees of independence do not automatically
produceinstitutional autonomy in practice.! Judicial behaviouris shaped
not only by constitutional text but by the broader political environment
in which courts operate, including the distribution of political power,
the structure of judicial appointments, the security of tenure and the
consequences attached to adverse rulings against governing elites.*?
In dominant-party systems, where political competition is uneven and
executive authority is consolidated, the structural space for judicial
resistance may be significantly narrowed even in the presence of strong
constitutional language.®®

26 Fombad (2016) (n 21).

27  Fombad (n 1) 1007.

28  As above.

29 CM Fombad ‘Designing institutions and mechanisms for the implementation and
enforcement of the constitution: Changing perspectives in Africa’ (2017) 25 African
Journal of International and Comparative Law 66-90.

30 CM Fombad ‘The struggle to defend the independence of the judiciary in Africa’ in
C Mollers & R VoB3kuhle (eds) Challenged justice: In pursuit of judicial independence
(2021) 223-248.

31 CM Fombad ‘The role of emerging hybrid institutions of accountability in the
separation of powers scheme in Africa’ in Fombad (2016) (n 21) 325.

32 R Hirschl Towards juristocracy (2009) 345.

33 CM Fombad ‘Challenges to constitutionalism and constitutional rights in Africa and
the enabling role of political parties: Lessons and perspectives from Southern Africa’
(2007) 55 American Journal of Comparative Law 1-45.
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Fombad’s work on judicial appointments further illuminates the
institutional dynamics underlying this phenomenon.** Appointment
processes that concentrate decisive influence in the executive branch
may generate formal compliance with constitutional procedures
while embedding long-term political alignment within the judiciary.®®
Similarly, constitutional amendment practices that recalibrate tenure
arrangements or extend judicial terms in politically sensitive contexts
can alter the incentive structure facing judges.*® Under such conditions,
judicial independence becomes politically conditional rather than
institutionally secure, as courts may take into account the potential
consequences of confronting governing elites.

Post independence many countries drafted constitutions but the
crux of implementing constitutionalism principles has been criticised.
However, since then the ‘fever of constitutional revisions brought some
cautious optimism’.*” We therefore direct attention to the political
economy of judicial enforcement. In this respect, Fombad moves the
analysis beyond doctrinal evaluation toward a structural understanding
of how institutional design, amendment politics and executive
dominance interact to shape judicial incentives.*® Courts do not operate
in isolation from political power; they are embedded within systems
in which incentives, risks and institutional vulnerabilities influence
decision making.** Where the political cost of defying the executive is
high, whether through tenure insecurity, reputational attacks, budgetary
control or informal patronage, judicial restraint or procedural formalism
may emerge as rational institutional responses.*® Conversely, where
appointment processes are pluralised, tenure protections are robust
and political competition is fragmented, the cost of judicial defiance
may be reduced, enabling courts to assert constitutional limits even in
politically contentious cases.*

This perspective shifts the focus from normative expectations of
judicial heroism to structural analysis. Rather than asking whether
courts have fulfilled their constitutional role in abstract terms, the

34 Fombad (n 22) 249-275.

35 CM Fombad ‘Corruption and the crisis of constitutionalism in Africa’ in CM Fombad
& N Steytler (eds) Corruption and constitutionalism in Africa: Revisiting control
measures and strategies (2020) 15-65.

36 Fombad (n 1) 1007.

37 CM Fombad ‘Post-1990 constitutional reforms in Africa: A preliminary assessment
of the prospects for constitutional governance and constitutionalism’ in AG Nhema
& PT Zeleza (eds) The resolution of African conflicts: The management of conflict
resolution and post-conflict reconstruction (2008) 179; Fombad (n 15) 447.

38 CM Fombad ‘Designing institutions and mechanisms for the implementation and
enforcement of the constitution: Changing perspectives in Africa’ (2017) 25 African
Journal of International and Comparative Law 66-90.

39 Fombad (n 38) 5.

40 Fombad (n 38) 7.

41 Fombad (n 38) 5.
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question is raised as to the political and institutional circumstances
under which courts are able to enforce democratic rights effectively.
Electoral disputes provide a particularly revealing site for this inquiry.
Because elections implicate the distribution of political power directly,
cases concerning candidate eligibility, party participation and election
outcomes expose the degree to which courts can operate independently
of executive dominance.

This chapter operationalises Fombad’s framework through four
analytical variables that shape judicial behaviour in electoral contexts:
(i) the design and diffusion of judicial appointment authority; (ii)
the security and recalibration of judicial tenure; (iii) the political cost
of judicial defiance in relation to dominant-party control; and (iv)
the broader culture of compliance with adverse judicial rulings. By
applying these variables comparatively to South Africa and Zimbabwe,
the analysis moves beyond descriptive contrasts to explain why similar
constitutional commitments have yielded divergent enforcement
trajectories.

In doing so, the chapter does not intend to treat Zimbabwe as an
anomalous deviation nor South Africa as an unqualified exemplar.
Rather, both jurisdictions are situated within the broader African
experience of constitutionalism under political pressure. The question
is not whether constitutions exist, but whether the structural conditions
necessary for their meaningful enforcement are present. It is within this
space between constitutional text and political power that the puzzle of
divergent judicial defiance must be understood.

3 Analytical framework: Structural variables
shaping judicial behaviour

Building on Fombad’s critique of ‘constitutions without constitutionalism’,
this chapter adopts a structured analytical framework to explain
divergent patterns of judicial enforcement in electoral disputes. Rather
than treating judicial outcomes as isolated case-specific phenomena,
the analysis proceeds from the premise that judicial behaviour is
conditioned by institutional design and political incentives. Four
interrelated structural variables are used to assess the capacity and
willingness of courts to enforce democratic rights in politically sensitive
contexts.

3.1 Judicial appointment design

Fombad’s central argument is that constitutional failure in Africa is
primarily political rather than textual. The mere existence of judicial
independence clauses does not explain judicial behaviour; rather,
political incentives and constraints determine whether courts are able
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and willing to enforce constitutional norms.** Judicial independence,
while foundational to constitutional democracy, derives its practical
significance not from constitutional proclamation alone, but from the
extent to which political actors tolerate judicial autonomy without
retaliation, recalibration or inducement.*

This understanding challenges formalistic approaches to
constitutionalism that equate the presence of progressive constitutional
texts with effective constitutional governance. As Fombad has
repeatedly emphasised, Africa’s constitutional crisis is not the result
of absent constitutions, but of political elites rendering constitutions
dysfunctional through selective compliance, strategic non-enforcement
and opportunistic amendment.** He characterises this condition
as ‘constitutions without constitutionalism’, a system in which
constitutional forms endure while substantive accountability is
progressively hollowed out.

Judicial independence, in this context, must be understood as an
institutional condition rather than a formal guarantee. As Mzikamanda
observes, it presupposes not only constitutional protection but the
existence of political and institutional environments in which judges can
decide cases without fear of reprisal. Where executive actors exercise
decisive influence over judicial appointments, tenure or material
conditions of service, courts may appear constitutionally independent
while remaining structurally vulnerable.

Chiduza similarly notes that political interference, particularly
within dominant-party systems, narrows the space for institutional
dissent and subtly reshapes judicial incentives.”* In such contexts,
courts may continue to function procedurally and issue legally reasoned
judgments, yet avoid outcomes that threaten entrenched political
power.*® The result is a judiciary that preserves constitutional form
while attenuating constitutional substance.

This chapter, therefore, proceeds from the premise that even where
constitutions formally entrench judicial authority, enforcement depends
on the institutional design and political conditions that shape judicial
incentives. Appointment structures, tenure security, the political cost of
judicial defiance and patterns of compliance with adverse judgments
collectively determine whether constitutional promises translate into
meaningful constraint on power. Under conditions of ‘constitutions

42 Fombad (2021) (n 22) 161-182.

43  Fombad (n 30) 224.

44 Fombad (n 1) 109.

45 L Chiduza ‘Towards the protection of human rights: Do the new Zimbabwean
constitutional provisions on judicial independence suffice?’ (2014) 17 Potchefstroom
Electronic Law Journal 369.

46 RR Mzikamanda Constitutionalism and the judiciary: A perspective from Southern
Africa (2011) 10.
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without constitutionalism’, enforcement becomes contingent on the
political tolerance of dissent and the institutional cost attached to
judicial defiance. The following part operationalises this insight through
four analytical variables.

3.2 Security of tenure and amendment politics

Security of judicial tenure is conventionally regarded as a foundational
safeguard of judicial independence. Fombad asserts that it seeks to
determine the extent to which appointment processes promote critical
judicial values such as independence, impartiality, transparency,
inclusivity and efficiency. He further questions whether the appointment
systems have restored public confidence in the judiciary, and further
investigates emerging challenges.*” Constitutional provisions protecting
judges from arbitrary removal, guaranteeing fixed retirement ages and
prescribing removal procedures are intended to insulate courts from
direct political retaliation. However, as Fombad’s broader critique of
constitutionalism in Africa suggests, formal entrenchment does not
necessarily secure institutional autonomy in practice. The practical
significance of tenure protections depends on the stability of the
constitutional order and the extent to which amendment processes are
insulated from opportunistic political recalibration.

Tenure vulnerability may arise not only through overt dismissal
or suspension, but through subtler mechanisms such as discretionary
extensions of judicial office, alteration of retirement ages or constitutional
amendments affecting senior judicial positions. Where governing elites
retain the capacity to modify tenure arrangements in politically sensitive
contexts, the judicial office may become structurally contingent rather
than institutionally secure. Such recalibration need not be frequent
to be effective; even isolated amendments may signal that continued
judicial service is dependent upon political accommodation.

The interaction between tenure security and amendment politics
is particularly significant in dominant-party systems. In such contexts,
constitutional amendment procedures may be formally compliant yet
substantively driven by partisan objectives.* Where amendment powers
are concentrated and political opposition is weak or fragmented, the
recalibration of tenure arrangements may alter the incentive structure
within which courts operate, especially in cases implicating executive
power or electoral competition. Under these conditions, the institutional
cost of issuing adverse rulings against governing elites increases, not

47  Fombad (2021) (n 22) 161-182.

48 D Makumbe Amendment or abrogation? The Zimbabwe Constitutional Amendment
Bill Number 2 and its implications to democracy, judicial independence and
separation of powers’ (2021) 2 Academia Letters Article 3285.



232  Cultivating comparative constitutional law in Africa

necessarily through explicit threat, but through the structural awareness
that judicial office is politically mediated.*

Tenure security, therefore, must be assessed as a structural
variable rather than a formal guarantee.>® Stable and insulated tenure
arrangements reduce the personal and institutional risks associated
with judicial defiance, thereby strengthening the capacity of courts to
enforce constitutional limits on power. Conversely, tenure arrangements
susceptible to amendment, extension or discretionary renewal may
recalibrate judicial incentives in ways that encourage procedural
restraint or substantive caution in politically sensitive disputes. This
dynamic is particularly salient in electoral litigation, where the stakes
of constitutional enforcement directly implicate the distribution of
political power.>!

3.3 Political cost of judicial defiance

Judicial independence cannot be assessed solely by reference to
formal constitutional guarantees. Courts operate within political
systems in which the consequences of confronting governing elites
vary significantly. The willingness of judges to enforce constitutional
limits on power is shaped, in part, by the institutional cost attached
to adverse rulings against dominant political actors.5? This cost may
manifest through direct retaliation, reputational campaigns, budgetary
control, delayed promotions or informal pressures that affect career
advancement and institutional security.>

In dominant-party systems, where political power is consolidated
and the opposition is structurally weakened, courts may face
heightened risks when adjudicating on disputes that implicate core
executive interests. Under such conditions, judicial decision making
unfolds within an environment shaped by executive influence, elite
cohesion and institutional vulnerability>* The structural cost of
defiance increases where judicial tenure, advancement or material
security depend formally or informally on executive discretion.
Compliance with prevailing political power need not take the form of
overt subordination; it may instead appear as procedural formalism,
narrow interpretative reasoning or delayed adjudication, each of which
preserves constitutional form while limiting substantive disruption of
entrenched authority.

49 N Garoupa & T Ginsburg Judicial reputation: A comparative theory (2015).

50 Asabove.

51 Kika v Minister of Justice & Others; YLAZ v JSC & Others, HH 264-21.,

52  ‘Vicious smear campaign to oust law-abiding judge in Zimbabwe’ https://mg.co.
za/article/2013-04-05-00-vicious-smear-campaign-to-oust-law-abiding-judge-in-
zimbabwe/ (accessed 2 March 2026).

53  Asabove.

54  As above.
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By contrast, in political systems characterised by plural competition,
institutional fragmentation and meaningful checks on executive
dominance, the cost of judicial defiance is comparatively reduced.
Where adverse rulings do not threaten judicial tenure, institutional
resources or systemic survival, courts may be better positioned to assert
constitutional authority even in politically sensitive disputes. In such
contexts, judicial independence becomes not merely a constitutional
aspiration but a strategically viable institutional posture sustained by
structural insulation rather than individual judicial courage.

Understanding courts as institutions embedded within political
incentive structures shifts the inquiry from normative expectations of
resistance to structural analysis of institutional design. The central
question is not whether courts should resist political pressure, but
whether the political and institutional environment enables resistance
without disproportionate institutional risk. Electoral disputes provide
a particularly revealing context for assessing this dynamic, as they
directly implicate the distribution of political power and therefore
expose the degree to which courts can enforce constitutional limits
under conditions of political contestation.

In the Zimbabwean context, judges have been harassed and
threatened and accused of not being sufficiently patriotic when
they have handed down judgments that go against the ruling party.
Intimidation has been a tool utilised to threaten judges. These methods
of intimidation can be traced back to the immediate years of Zimbabwe
attaining independence. One incident that can be noted as the turning
point was when members of the War Veterans Association stormed the
Supreme Court in 2000 and demanded an audience with the judges.>®
The events that followed remain controversial to this day and have
resulted in a compromised judiciary. This view is supported by Tembo
and Singh who contend that the ruling party has been able to do this
by ensuring that the judiciary is constantly threatened, the creation of
a patronage system and finally by-passing constitutional amendments
that do not give powers to the judiciary.>® For many years the restoration
of judiciary independence has been a concern in the region, and
Zimbabwe is no exception when it comes to the lack of impartiality of
the judiciary.’” The judiciary plays a critical role and should be allowed
to do so without fear and favour, as

judicial independence is the touchstone of the rule of law, which demands

the impartial application and interpretation of the law. It is also essential to

55 https://www.icj.org/wp-content/uploads/2002/08/zimbabwe_attacks
justice_27_08_2002.pdf (accessed 1 March 2026).

56 S Tembo & A Singh ‘Mutilation of the independence of the judiciary: Threats,
intimidation and constitutional amendments in Zimbabwe’ (2023) 44 Obiter 546.

57 Fombad (2021) (n 22) 1.



234  Cultivating comparative constitutional law in Africa

the enforcement of human rights provisions and other constitutional guar-
antees and to the strengthening of the judiciary’s ability to engage in in-
dependent and meaningful dispute resolution and constitutional review.>®

3.4 Compliance culture and institutional retaliation

Judicial authority is sustained not only by constitutional design but by
patterns of compliance within the broader political system.> Courts may
issue formally robust judgments, yet the practical significance of those
judgments depends on the willingness of political actors to comply with
adverse rulings.®® Compliance culture, therefore, constitutes a critical
structural variable in assessing whether constitutional guarantees
translate into meaningful enforcement.

In systems where non-compliance with judicial decisions carries
reputational, political or institutional costs for governing elites, judicial
authority is reinforced. Public expectations of adherence to court
orders, institutional norms of constitutional obedience and effective
mechanisms for enforcement collectively strengthen the judiciary’s
capacity to impose constitutional limits. Under such conditions,
even politically controversial decisions may be absorbed within the
constitutional order without destabilising judicial institutions.

Conversely, where adverse rulings can be neutralised through delay,
selective implementation, strategic amendment or informal resistance
without significant consequence, judicial defiance becomes structurally
fragile. Executive actors may formally acknowledge judgments while
undermining their practical effect, thereby preserving constitutional
form while attenuating constitutional substance. Patterns of selective
compliance signal to courts that constitutional enforcement is contingent
rather than authoritative, recalibrating institutional expectations and
incentives.

Institutional retaliation need not be overt to be effective. It may
take the form of reputational attacks on judges, budgetary constraints,
legislative overrides or strategic constitutional amendments that dilute
the impact of judicial decisions. Even sporadic instances of retaliation
can alter judicial calculations, particularly in politically sensitive
domains such as electoral disputes. Over time, a culture of selective
compliance may erode public confidence in judicial authority and
weaken the judiciary’s capacity to function as an effective check on
political power.

58 International IDEA A practical guide to constitution building: The design of the judicial
branch (2014).

59 KE Whittington Political foundations of judicial supremacy: The presidency, the
Supreme Court, and constitutional leadership in US history (2007).

60 As above.
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Compliance culture thus interacts with appointment design,
tenure security and the political cost of defiance to shape the practical
boundaries of judicial independence. Where compliance with judicial
decisions is institutionalised and deviation carries cost, courts are
better positioned to enforce constitutional norms. Where compliance
is discretionary and institutional retaliation is plausible, judicial
defiance becomes structurally constrained. This dynamic is central
to understanding divergent patterns of constitutional enforcement in
electoral contexts.

4 South Africa: Judicialisation without systemic
capture

4.1 Constitutional design and appointment structure

In South Africa, judicial appointments are made through a formally
structured and pluralised process overseen by the Judicial Service
Commission (JSC), which includes representatives from the judiciary,
the legal profession, Parliament and the executive. This institutional
design diffuses appointment power across multiple actors rather than
concentrating it within the executive, thereby limiting, though not
eliminating, political influence over the judiciary. While the JSC has
attracted criticism, particularly regarding perceptions of politicisation,
its multi-stakeholder composition has nonetheless promoted procedural
transparency and constrained direct executive control over judicial
appointments.

Judicial independence in South Africa is formally entrenched in
section 165 of the Constitution of the Republic of South Africa, 1996,
which affirms that the courts are independent and subject only to the
Constitution and the law, and that organs of state must assist and protect
the courts to ensure their impartiality, dignity and effectiveness.®! At the
level of constitutional design, the South African framework reflects a
strong commitment to the separation of powers and judicial autonomy.

Within the analytical framework developed above, the diffusion of
appointment power constitutes a significant structural safeguard. By
reducing the executive’s capacity to determine judicial composition
unilaterally, the appointment process lowers the institutional cost
of judicial defiance in politically sensitive matters. This observation
aligns with Fombad’s broader argument that judicial independence
depends not merely on textual guarantees, but on institutional design
features that diffuse executive influence.®? Judges appointed through

61  Sec 165 Constitution of the Republic of South Africa, 1996.
62 Fombad (2021) (n 22) 13.
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a pluralised and publicly scrutinised process are less structurally
dependent on executive favour for their initial appointment and
subsequent institutional legitimacy. This does not eliminate political
pressure, but it constrains the capacity for systematic executive capture
through appointment control.

The South African appointment framework, therefore, illustrates
how constitutional design may create conditions conducive to judicial
resilience. The effectiveness of these safeguards, however, must be
assessed in conjunction with tenure stability, political contestation
and compliance culture variables that collectively shape the judiciary’s
capacity to enforce constitutional limits in electoral disputes.

4.2 Tenure security and political contestation

Judicial tenure in South Africa is secured through constitutionally
entrenched retirement provisions and a removal process that requires a
rigorous and multi-stage procedure. Judges serve until a constitutionally
prescribed retirement age, and removal from office is permitted only
on grounds of incapacity, gross incompetence or gross misconduct,
following a determination by the Judicial Service Commission and a
resolution of the National Assembly.®® These safeguards are designed to
insulate judicial office from direct executive dismissal or discretionary
recalibration.

Importantly, the tenure framework has not been subject to
opportunistic constitutional amendment in response to politically
contentious judgments. Fombad has cautioned that amendment
politics often function as mechanisms through which dominant
executives recalibrate institutional checks.®* His comparative analysis
demonstrates that even formally compliant amendment processes
may operate as instruments for recalibrating institutional checks in
dominant-party systems. Even in moments of heightened political
tension, including adverse rulings against senior political figures, there
has been no structural adjustment of retirement ages, judicial terms
or removal mechanisms that would signal institutional retaliation. as
explained above. This stability reduces the personal and institutional
risks associated with judicial defiance.

Tenure stability, therefore, interacts with appointment diffusion
to lower the structural cost of enforcing constitutional limits. While
political criticism of the judiciary has intensified in recent years, the
absence of tenure recalibration or amendment politics suggests that
judicial authority in South Africa remains institutionally insulated
from direct structural retaliation. This insulation does not eliminate

63  Sec 177 Constitution of South Africa, 1996.
64 Fombad (2021) (n 22) 21.
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political pressure, but it limits the mechanisms through which executive
dominance might otherwise translate into systemic judicial vulnerability.

4.3 Judicial defiance and compliance in politically sensitive
cases

In recent years, the South African judiciary has operated within an
increasingly polarised political environment marked by allegations
of judicial overreach and sustained public criticism from political
actors.® A particularly significant moment occurred in 2021 when the
Constitutional Court ordered the imprisonment of former President Jacob
Zuma for contempt of court.® The judgment triggered violent unrest
and intense political contestation. Nevertheless, compliance with the
order ultimately prevailed, and no institutional recalibration of judicial
authority followed. Fombad has emphasised that constitutionalism
ultimately depends upon a culture of compliance with judicial decisions
because in the absence of such compliance, constitutional adjudication
risks devolving into symbolic legality rather than effective constraint.®’

Although the imprisonment was framed by some commentators as
politically charged, Corder and Hoexter have argued that Zuma himself
strategically utilised litigation described as ‘lawfare’ to advance political
objectives through judicial processes.®® The episode demonstrates that
while judicial authority in South Africa is politically contested and not
insulated from public pressure, adverse judgments against powerful
political actors are not routinely neutralised through executive override,
constitutional amendment or institutional retaliation. This suggests
that the structural cost of judicial defiance, though significant, does not
rise to the level of systemic vulnerability.

Recent litigation involving the uMkhonto we Sizwe (MK) Party
further illustrates the dynamics of judicialised politics in South Africa.
Courts were required to adjudicate disputes concerning party naming
rights, symbols, registration compliance and the eligibility of senior
political figures to participate in Parliament.®® These disputes were
politically charged and carried significant electoral consequences.
Yet, judicial reasoning remained publicly articulated and procedurally
grounded. Importantly, judicial outcomes did not display a consistent

65 H Kawadza Attacks on the judiciary: Undercurrents of a political versus legal
constitutionalism dilemma?’ (2018) 21 Potchefstroom Electronic Law Journal 1.

66 Zuma v Secretary of the Judicial Commission of Inquiry into Allegations of State
Capture, Corruption and Fraud in the Public Sector Including Organs of State and
Others (CCT 52/21) [2021] ZACC 28; 2021 (11) BCLR 1263 (CC) (17 September
2021) 2.

67 Fombad (n 1).

68 H Corder & C Hoexter “Lawfare” in South Africa and its effects on the judiciary’
(2017) 10 African Journal of Legal Studies 105-126.

69  African National Congress v Umkhonto Wesizwe Party & Another (D153/2024)
[2024] ZAKZDHC 13; [2024] 3 All SA 137 (KZD) (22 April 2024) 2.
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pattern of excluding opposition participation or privileging the ruling
party.

5 Zimbabwe: Judicial conptrqint upder dominant-
party constitutionalism

5.1 Appointment structure and executive influence

Zimbabwe’s 2013 Constitution entrenches judicial independence and
establishes a Judicial Service Commission (JSC) responsible for judicial
appointments.”’ At the level of constitutional text, the framework
resembles that of South Africa. In practice, however, appointment
authority remains substantially shaped by executive discretion. The
President through Constitutional Amendment 1 retains decisive
influence over the appointment of the chief justice, deputy chief justice
and the prosecutor-general, thereby limiting the JSC’s capacity to
operate as an effective buffer against political control.”! In essence, the
amendment scrapped the public interviews of the above-mentioned
positions and as a result only the President now has the authority to
appoint a candidate of their choice without recommendations. The
decision to remove public interviews can be considered a lack of
transparency. Furthermore, Chiduza states that judicial independence
can be measured by how judges are appointed, how judges are removed
from office, remuneration of the judges and, most importantly, if the
judiciary has the powers to decide matters without outside interference.”?
Within the analytical framework developed earlier, this
concentration of appointment authority materially alters institutional
incentives. Where advancement within the judiciary depends, directly
or indirectly, on executive preference, the diffusion safeguard present in
South Africa is significantly attenuated. Although formal procedures are
observed, the alignment between executive authority and judicial career
progression may recalibrate institutional expectations in politically
sensitive disputes. In such an environment, the structural cost of judicial
defiance is elevated, even in the absence of overt interference.

5.2 Tenure recalibration and amendment politics

As mentioned above, the concerns regarding judicial independence
intensified in 2021 when constitutional amendments altered the tenure
arrangements of senior judges by extending the retirement age. Although
presented as administrative reform, critics argued that the amendments

70  Sec 164 Constitution of Zimbabwe 2013.
71  https://www.veritaszim.net/node/7036 (accessed 25 February 2026).
72 Chiduza (n 45) 369.
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recalibrated tenure security in a manner that signalled that continued
judicial office could depend upon political accommodation rather
than institutional principle. The amendment that raised eyebrows was
that of the chief justice at the time, Justice Luke Malaba, in which his
term was controversially extended although he had reached the age
of retirement. Although the High Court had passed a judgment that
the amendment must not benefit seating judges,” the judgment was
shockingly overturned by the Constitutional Court.”

Within the framework developed earlier, such recalibration
materially increases the structural cost of judicial defiance. Even where
formal removal protections remain intact, amendment politics may
communicate that judicial continuity is contingent upon executive
tolerance. In politically charged contexts, alterations to retirement
provisions reshape institutional expectations regarding the potential
consequences of adverse rulings against governing elites. The
issue, therefore, is not textual protection alone, but whether tenure
arrangements are insulated from political recalibration.

Material inducements and symbolic patronage have similarly
attracted scholarly scrutiny. The allocation of state benefits to members
of the judiciary during politically sensitive periods has raised questions
about institutional insulation. In 2024 judges received top-of-the-
range brand new Land Rover Discovery cars from the government of
Zimbabwe.” The handing over of assets to judges has been a ZANU-PF
method of attaining partisanship from judges and can be traced back
to the early 2000s.”® While such benefits are not unlawful per se, their
timing and cumulative effect may influence incentive structures and
perceptions of independence within a dominant-party constitutional
order. Viewed structurally, these practices do not necessarily constitute
overt interference; rather, they may operate cumulatively to recalibrate
the institutional environment within which judicial defiance becomes
more costly.

73  Kika v Minister of Justice & Others; YLAZ v JSC & Ors, HH 264-21. In passing the
judgment, the Court stated that ‘[t]enure is defined by both the fixed time and
the stipulated retirement ages. In terms of s 328(7) of the Constitution, such an
extension of tenure is an amendment to the Constitution. It cannot benefit the
persons who held or occupied the office at any time before the amendment. Any
extension of the length of time that persons who were judges of the Constitutional
Court and Supreme Court prior to the amendment of s 186 through the Constitution
of Zimbabwe Amendment (No 2) 2021 would be a violation of the applicants’ rights
as protected by s 56(1) and s 69(3) of the Constitution of Zimbabwe.’

74  Mupungu v Minister of Justice, Legal and Parliamentary Affairs And 6 Others (7 of
2021) [2021] ZWCC 7 (22 September 2021) 59.

75 ‘New High Court judges receive Land Rover Discovery vehicles’, https://www.
thezimbabwemail.com/law-crime/new-high-court-judges-receive-land-rover-
discovery-vehicles/ (accessed 25 February 2026).

76  Chiduza (n 45) 368.
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5.3 Judicial restraint and electoral litigation

Scholarly commentary has observed that, within this institutional
environment, Zimbabwe’s Constitutional Court has at times adopted
a restrained and formalistic approach in cases implicating the state.””
Rather than directly confronting executive authority, judicial reasoning
has been criticised for emphasising procedural grounds or narrow
interpretative approaches in politically consequential disputes.
Mavedzenge aptly explains the manner in which courts have conducted
their business by stating:”®
It seems that the Court has made decisions based on political consider-
ations, particularly to protect the ruling party from certain political risks
posed by the case brought before the Court. Such considerations appear to
have loomed large in the Court’s reasoning when the following questions
or disputes were brought before it: disputes relating to election dates; the
determination of the independence of the election management body; and
challenges to the legality of the military action which culminated in the
resignation of President Mugabe.

This pattern need not be understood as overt subordination. Instead, it
may reflect an institutional response to elevated political risk within a
dominant-party system. Where appointment authority is concentrated
and tenure arrangements have been recalibrated, the structural cost
of judicial defiance increases. In such contexts, formal adherence to
constitutional procedure may coexist with substantive caution in
disputes affecting electoral competition and opposition participation.
The result is a constitutional order in which judicial independence
is textually entrenched, yet structurally constrained. In Fombad’s
terminology, constitutional form persists while enforcement remains
contingent upon political tolerance.

Electoral litigation provides a particularly revealing site for assessing
this dynamic. In Chamisa v Mnangagwa & 24 Others the Constitutional
Court dismissed the opposition’s challenge to the 2018 presidential
election results.”” While the merits of the decision remain contested, the
Court’s delay in issuing written reasons attracted significant criticism
and weakened perceptions of transparency and accountability. In
volatile electoral contexts, such procedural delay may operate as a form
of institutional deference, particularly where direct confrontation with
executive power carries heightened risk.

77 E Mvundura ‘Zimbabwe’s elections: A legitimate ritual of ZANU-PF’ (2020) 10
International Journal of Humanities and Social Science 106.

78 J Mavedzenge ‘The Zimbabwean Constitutional Court as a key site of struggle for
human rights protection: A critical assessment of its human rights jurisprudence
during its first six years’ (2020) 20 African Human Rights Law Journal 185.

79  Chamisa v Mnangagwa & 24 Others CCZ 2018.
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Similarly, in the 2023 Kasukuwere matter, the Constitutional Court
relied on residency requirements to exclude a politically significant
candidate from contesting the presidency.®® Although framed in technical
legal terms, the decision had substantial political consequences by
narrowing electoral choice. The reliance on procedural grounds in high-
stake disputes is consistent with institutional environments in which
judicial confrontation with political incumbency entails structural costs.

The 2023 elections were marked by considerable controversy.
Drama unfolded just days before the elections when 12 CCC candidates
from Bulawayo were not allowed to contest in the elections because
the court was satisfied that they had submitted their applications late.52
Upon appeal the candidates were allowed to contest, but more drama
unfolded because there were double candidates in some constituencies
because of the ruling. The ‘Bulawayo 12’ litigation further illustrates
how procedural adjudication may generate significant electoral effects
while remaining formally within constitutional bounds. Although courts
justified exclusion on filing requirements, the timing and consequences
of these decisions contributed to public scepticism regarding judicial
neutrality.

Taken together, these cases do not demonstrate overt constitutional
abandonment. Rather, they illustrate how formal compliance with
procedural reasoning may coexist with structural constraint, particularly
where appointment concentration, tenure recalibration and political
dominance elevate the institutional price of judicial defiance.

6 Explaining divergent judicial enforcement:
A structured comparative analysis

South Africa and Zimbabwe share formally comparable constitutional
commitments to judicial independence, separation of powers and
multiparty democracy. Both constitutions entrench judicial autonomy,
establish judicial service commissions and empower courts to adjudicate
electoral disputes. Yet, their apex courts have exhibited divergent
patterns of enforcement in politically sensitive cases. This divergence
cannot be attributed to the constitutional text alone. Rather, it reflects
differences in the structural conditions shaping judicial incentives. The

80 Mangwana v Kasukuwere & 2 Others (418 of 2023) [2023] ZWHHC 349 (12 July
2023).

81 RH Shayamunda & PM Mashamaite ‘Political trust and electoral integrity:
Zimbabwe’s 2023 election crisis and its impact on trust and democracy’ (2023) 53
Africa Insight 24.

82  The litany of laws that were broken to secure Mnangagwa’s election victory for Zanu-
PE according to CCC’s Coltart, https://www.dailymaverick.co.za/article/2023-09-
07-the-litany-of-laws-that-were-broken-to-secure-mnangagwas-election-victory-
for-zanu-pf-according-to-cccs-coltart/ (accessed 5 July 2025).
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divergence between South Africa and Zimbabwe confirms Fombad’s
central insight that constitutional endurance depends less on textual
sophistication than on the political conditions under which institutions
operate. The comparison, therefore, operationalises Fombad’s thesis by
demonstrating how similar constitutional architectures yield divergent
enforcement trajectories under different political incentive structures.

First, appointment design operates differently in practice. In South
Africa, appointment authority is diffused through a pluralised Judicial
Service Commission that incorporates representatives of multiple
institutional actors.®® Although political considerations are not absent,
no single branch exercises unilateral control over judicial composition.
In Zimbabwe, executive discretion in senior judicial appointments
remains more pronounced, particularly with respect to the appointment
of the chief justice and other senior judges. While formal procedures are
observed, the concentration of influence alters the structural alignment
between the judiciary and the executive. The diffusion-concentration
distinction materially affects institutional incentives in politically
sensitive adjudication.

Second, tenure stability diverges in significant respects. South Africa’s
tenure regime has remained structurally stable, with constitutionally
entrenched retirement provisions and no opportunistic amendment
of judicial tenure in response to adverse rulings. In Zimbabwe,
constitutional amendments in 2021 altered retirement arrangements
for senior judges. Although presented as administrative reform, these
amendments were widely criticised as weakening tenure security by
signalling that judicial office could be recalibrated in politically charged
contexts.®* Within the framework articulated above, such amendment
politics increase the structural cost of judicial defiance and recalibrate
institutional expectations regarding adverse rulings against governing
elites.

Third, the political cost of judicial defiance differs across the two
systems. In South Africa, adverse rulings against powerful political
actors, including the imprisonment of a former President for contempt
of court, generated political backlash but did not result in structural
retaliation, constitutional amendment or institutional restructuring.
Judicial authority remains contested, yet adverse judgments are
absorbed within a competitive constitutional order. In Zimbabwe,
where political dominance is more consolidated, the structural risks
associated with confronting executive authority are heightened. The
incentive environment, therefore, favours procedural caution in disputes
implicating core political interests, particularly electoral competition.

83  Sec 174 Constitution of South Africa, 1996.
84 Makumbe (n 48) 2.
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Finally, patterns of compliance reinforce these differences. In
South Africa, adverse judicial decisions are generally complied with,
and deviation carries reputational and political costs. In Zimbabwe,
compliance has been more fragile, and constitutional amendment has at
times followed politically sensitive judicial developments. Compliance
culture thus interacts with appointment structure and tenure security to
shape the practical authority of the courts.

Taken together, these variables explain why similar constitutional
frameworks produce divergent enforcement trajectories. South Africa
illustrates a model of judicialised politics without systemic judicial
capture: Courts are deeply engaged in political disputes, yet institutional
safeguards and competitive pluralism sustain meaningful enforcement
capacity. Zimbabwe illustrates a model in which constitutional form
coexists with structural constraint: Judicial independence is textually
entrenched, but institutional incentives within a dominant-party system
narrow the scope of effective enforcement in politically consequential
cases.

The divergence between the two jurisdictions supports Fombad’s
contention that constitutional failure in Africa primarily is political
rather than textual. Constitutional guarantees of judicial independence
do not determine judicial behaviour in isolation. Rather, the interaction
between institutional design, political dominance and compliance
culture conditions whether courts can enforce democratic rights in
electoral contexts. The decisive variable is not constitutional language,
but the structural cost attached to judicial defiance within a given
political order.

7 Strengthening judicial defiance in electoral
contexts: Institutional reform

The comparative analysis above demonstrates that a constitutional text
alone does not secure judicial defiance in politically sensitive disputes.
Where appointment concentration, tenure recalibration and fragile
compliance cultures prevail, judicial independence becomes structurally
vulnerable. Reform, therefore, must address the institutional incentives
that shape judicial behaviour rather than relying solely on normative
reaffirmation of constitutional principles.

First, appointment processes require meaningful diffusion of
authority. While the establishment of judicial service commissions across
the continent reflects an attempt to insulate the judiciary from executive
control, their effectiveness depends on composition, transparency and
the distribution of decisive influence. Reform efforts should prioritise
plural representation, public interview processes and constraints on
unilateral executive discretion in senior judicial appointments. In
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dominant-party contexts, diffusion of appointment authority is critical
to lowering the structural alignment between executive power and
judicial advancement.

Second, tenure arrangements must be insulated from opportunistic
amendment politics. Constitutional amendment procedures that
permit recalibration of judicial retirement ages or tenure provisions
in politically sensitive moments weaken institutional confidence and
recalibrate judicial incentives. Reform, therefore, should strengthen
entrenchment thresholds for amendments affecting judicial office and
require heightened procedural safeguards where tenure arrangements
are implicated. Stability of tenure is essential to reducing the personal
and institutional cost associated with adverse rulings against governing
elites.

Third, compliance culture must be reinforced through institutional
mechanisms that raise the cost of non-compliance with judicial
decisions. This may include clearer statutory enforcement frameworks,
strengthened parliamentary oversight of executive compliance and
enhanced transparency regarding implementation of court orders.
Where adverse judgments are consistently complied with, judicial
authority becomes institutionalised rather than contingent.

Fourth, civicand professional actors play acritical role in safeguarding
judicial independence. Bar associations, academic institutions and civil
society organisations contribute to reputational accountability when
courts are publicly attacked or politically pressured. In contexts where
executive rhetoric frames judicial dissent as destabilising, sustained
institutional defence of constitutional adjudication becomes a structural
counterweight to political intimidation.

These reforms do not eliminate political pressure on courts. Rather,
they seek to recalibrate the structural environment within which judicial
decisions are made. As Fombad has argued, constitutionalism requires
not only constitutional text but a political culture and institutional
architecture that sustain accountability. Strengthening judicial defiance
in electoral contexts, therefore, demands attention to the political
economy of constitutional governance, particularly in dominant-
party systems where institutional capture is incremental rather than
abrupt. Such reforms respond directly to Fombad’s warning that
without institutional insulation, constitutional guarantees of judicial
independence remain vulnerable to political manipulation. Such
reforms respond directly to Fombad’s warning that without structural
insulation of judicial institutions, constitutional guarantees remain
vulnerable to incremental political manipulation rather than overt
authoritarian rupture.

The comparative experiences of South Africa and Zimbabwe
illustrate that judicial independence is neither self-executing nor
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uniformly fragile. It is contingent upon the interaction between
institutional design and political context. Reform efforts, therefore,
must focus on reducing the structural cost of judicial defiance and
enhancing the institutional incentives for compliance. Only under such
conditions can courts meaningfully safeguard democratic participation
and electoral integrity within constitutional orders.

8 Conclusion

The comparative analysis undertaken in this chapter confirms a
central insight of Fombad’s scholarship: Constitutional failure in Africa
primarily is political rather than textual. South Africa and Zimbabwe
both constitutionally entrench judicial independence, separation of
powers and multiparty democracy. Both provide for judicial oversight
of electoral disputes and both operate within formal frameworks that
align, at least on paper, with international standards of constitutional
governance. Yet, their courts have exhibited divergent patterns of
enforcement in politically sensitive cases. This divergence cannot be
explained by constitutional language alone.

The puzzle addressed in this chapter, therefore, is not whether
judicial independence exists in constitutional text, but why similar
constitutional commitments produce different enforcement trajectories.
By applying a structured analytical framework focusing on appointment
design, tenure security, the political cost of judicial defiance and
compliance culture, the analysis moves beyond descriptive comparison
toward structural explanation.

The South African experience illustrates a model of judicialisation
without systemic capture. Courts are deeply entangled in political
disputes and frequently accused of overreach. Adverse rulings
against powerful political actors generate political backlash and
public contestation Yet, the institutional safeguards surrounding
appointment diffusion, tenure stability and compliance norms reduce
the structural cost of judicial defiance. Judicial authority remains
contested but institutionally absorbed in a competitive constitutional
order. Enforcement is not immune to political influence, but neither is
it structurally precluded.

Zimbabwe presents a different institutional configuration. While
the 2013 Constitution formally entrenches judicial independence and
establishes a Judicial Service Commission, the concentration of executive
influence in senior appointments, combined with tenure recalibration
through constitutional amendment, alters the incentive environment
within which courts operate. In a dominant-party context, the structural
cost of confronting executive power is elevated. Judicial restraint
in politically sensitive disputes, therefore, may reflect institutional
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vulnerability rather than overt subordination. Constitutional form
persists, but enforcement capacity becomes contingent upon political
tolerance.

The comparison thus underscores the importance of institutional
design in shaping judicial incentives. Diffused appointment authority
lowers the likelihood of systematic alignment between the judiciary
and the executive. Stable tenure arrangements reduce the personal and
institutional risks associated with adverse rulings. A robust compliance
culture reinforces the authority of judicial decisions and raises the
cost of executive non-compliance. Where these conditions converge,
constitutional enforcement becomes structurally viable. Where they
are weakened, judicial independence may remain textually intact while
substantively constrained.

This analysis contributes to the literature in two respects.
First, it operationalises Fombad’s concept of ‘constitutions without
constitutionalism’ through identifiable structural variables. Rather
than treating the phenomenon as a descriptive label, the chapter
demonstrates how appointment concentration, amendment politics
and fragile compliance cultures translate constitutional form into
institutional vulnerability. Second, it reframes debates about judicial
courage and judicial failure as questions of institutional incentives. The
critical inquiry is not whether courts should resist political pressure,
but whether the structural environment enables resistance without
existential risk. In doing so, it extends Fombad’s analytical framework by
identifying specific institutional variables through which ‘constitutions
without constitutionalism’ manifest in electoral adjudication.

The broader implication is that strengthening constitutionalism
requires attention to the political economy of judicial enforcement.
Reform must focus on reducing the structural cost of judicial defiance
and enhancing the institutional incentives for compliance. Constitutional
text is necessary, but is insufficient. Without insulation of appointment
processes, stability of tenure and credible compliance mechanisms, the
promise of judicial independence remains precarious.

The divergence between South Africa and Zimbabwe does not
suggest that one system is immune to vulnerability or that the other
is irredeemable. Judicial independence is neither permanently secured
nor inevitably eroded; it is contingent upon evolving political conditions.
The lesson drawn from this comparison, therefore, is not triumphalism
or fatalism, but structural realism. Courts operate within political
systems. Their capacity to safeguard democratic participation depends
on institutional arrangements that sustain autonomy under pressure.

Ultimately, the enforcement of electoral rights represents the most
direct test of constitutional democracy. Where courts can adjudicate
disputes involving opposition participation without structural
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retaliation, constitutionalism retains practical meaning. Where judicial
authority is recalibrated in response to politically inconvenient rulings,
constitutionalism risks being hollowed into formalism. In this respect,
the African constitutional project, as Fombad has consistently argued,
demands vigilance not only in drafting constitutions, but in sustaining
the political and institutional conditions that enable their enforcement.

The central lesson of this comparative inquiry therefore is clear:
Constitutional guarantees of judicial independence are only as durable
as the structural incentives that protect them. The decisive variable
is not the presence of constitutional language, but the institutional
cost attached to judicial defiance. Where that cost is lowered through
plural appointment processes, stable tenure and credible compliance,
courts can meaningfully safeguard democratic competition. Where it is
elevated through concentrated appointment power, amendment politics
and fragile compliance culture, constitutional enforcement becomes
contingent and uneven.

The future of constitutionalism in Africa will turn not on the
proliferation of constitutional texts, but on the capacity of political
systems to sustain institutional environments in which courts can apply
the law without fear, favour or prejudice, not merely as aspiration, but
as structural reality.
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