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Professor Fombad is a true academic committed with equal intensity
and commitment to teaching and research. Over the years, he has
had a positive impact on me, personally, and on my colleagues of the
Constitutional Council of Mozambique.

Professor Charles Fombad is an eminent academic and researcher,
recognised as one of the African scholars at the vanguard of the
study of constitutionalism in Africa and the democratic rule of law in
general. His scientific work, particularly in the domain of comparative
constitutionalism in Africa, is extensive and inspiring, and because of
the greatness of his work, it is recognised, cited and followed by the
judiciaries and is cited in the judgments of courts in several countries.
In fact, comparative research often leads to a better interpretation
and evaluation of the legal institutions of the national legal system,
if we take into account that the systematic comparison with foreign
legal systems can, on certain occasions, facilitate the identification of
principles, which until then had remained latent.

I met Professor Fombad soon after the Constitutional Council
started operating in 2003, when we attended one of the conferences of
the International Association of Constitutional Law. Since then, we have
met in various forums. In a discreet and generous way — aware that the
Constitutional Council of Mozambique was and still is a new institution
— he opened up our horizons with his analyses and reflections, enabling
us to understand constitutional law as a well-managed science and to
situate it in our cultural space. Above all, his approach enabled us to
abandon the excessive rigidity of constitutional legal institutes.

I should, for example, highlight that, on the occasion of the twentieth
anniversary of the Constitutional Council, in November 2023, we had
the opportunity to have Professor Fombad present at the seminar that,
among other objectives, aimed at addressing the characterising features
of a possible African constitutionalism. The proposed exercise was
based on the assumption that diversity is not incompatible with the
existence of bonds of great interdependence and similarity or proximity
of constitutional schemes and legal institutes.

At the aforementioned event, Professor Fombad spoke about the
current challenges facing African constitutional jurisdictions. From his
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presentation, I remember the idea of ‘judicial conservatism’, which I
interpreted as reflecting the comfort of judges conforming to the status
quo, with the rigid and tight analysis of the Constitution, oblivious to
the context in which constitutional disputes must be decided or to the
experiences of nearby countries with similar issues. The conclusion
was that it would be better for us Africans to learn what is happening
in other countries on the continent and draw inspiration from them
for the resolution of similar disputes and for the creation of African
constitutional jurisprudence. In other words, judges should adopt
a new approach to constitutional interpretation, focused on the new
progressive constitutional rights spirit.

In fact, it can be achieved by establishing an ‘intra-African dialogue’
between the different constitutional traditions that will allow us to
share ideas, develop principles and practices that are more adapted
to the African environment and its reality, to the detriment of the
permanent commitment to reproducing the solutions of the former
colonising powers. On the other hand, there is also a need for an
‘inculcation of culture of progressive or transformative constitutionalism
and, at the same time, a need for formal training complemented by
regular continuing education programmes and improvements in
judicial training, especially ... in comparative law techniques’. The
Constitutional Council welcomes this proposed solution for the future
of African constitutionalism.

The constitutional jurisdictions of African Portuguese-speaking
countries face a language barrier and a barrier resulting from the
asymmetries of the legal systems of common law and civil law. These
countries, whose independence dates back to the 1970s, are not at
the same level as their Anglophone and Francophone counterparts.
Nevertheless, there is an awareness that the future requires these steps
to be at least rehearsed. Therefore, the judges of the Constitutional
Council make an effort to actively participate in the dialogues established
at the level of certain continental organisations, such as the Conference
of Constitutional Courts of Africa, which have been a forum for great
learning and sharing of experiences. Professor Fombad is often called
upon to share his knowledge in this forum.

The other message conveyed by Professor Fombad consisted of
the need for the constitutional jurisdiction to take on as the bulwark
against the erosion of constitutionalism and are required in discharging
their tasks of interpreting and applying the law and the constitution to
fiercely defend and protect the ideals of constitutionalism and, at the
same time, the citizens’ last resort against possible abuses by the state,
the citizens’ last line of defence. Therefore, the constitutional court
judges must emphasise their important social role by demonstrating
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what they are supposed to be — the ultimate defenders and protectors
against the erosion of constitutionalism and democracy.

Professor Fombad’s studies show the evolution of diverse
African constitutional systems, and his conclusions are applicable to
Mozambique. In our country, as stated by the late Professor Gilles
Cistac, ‘until the constitutional amendments approved in 2004, the
role of the Constitutional Council was extremely limited. It was merely
an electoral jurisdiction that did not arouse much interest outside the
period of political elections.” These constitutional amendments had a
determining impact on the substantial development of the Constitutional
Council’s activity and the affirmation of its privileged position in the
country’s legal-constitutional debate. Thus, besides the eminent role
that the Constitutional Council continues to play in electoral matters, it
is above all as a judge of the constitutionality of laws and the legality of
normative acts of state bodies that it has emerged as a true regulatory
body of the legal-political system.

The 2018 constitutional review added a competence to the
Constitutional Council that I believe is unique to Mozambique.
For this reason, it should be the subject of comparative study. The
decentralisation process introduced under the Peace Agreements and
Definitive Ceasing of Hostilities introduced a new way of appointing
provincial governors and district administrators, who are no longer
appointed but elected. However, if they violate the Constitution,
commit acts that jeopardise national unity, among other things, they
can, under the terms of the Constitution, be dismissed by the President
of the Republic, after hearing the Council of State. Knowing that these
governors and administrators may belong to political parties other than
those that support the President of the Republic, the Constitution itself
established as a guarantee that ‘the dismissal order ... is subject to prior
assessment by the Constitutional Council’. This was a decision resulting
from a political consensus in the context of peace.

I do not intend to be exhaustive in listing all the situations in
which Professor Fombad has invited us to reflect on our constitutional
system over the years, such as the independence of the judiciary and
the separation of powers, which is an issue we discuss day after day
because it impacts the affirmation of our duty as judges. However, it is
fair that, before I finish, I mention and thank Professor Fombad for his
generosity, since in his capacity as an academic and researcher, he has
offered a significant number of books by himself and others to enrich
the bibliographic collection of the Constitutional Council’s library.

This recognition of Professor Charles Fombad’s work is a well-
deserved acknowledgment of everything he has done and the person he
is. This is the most gratifying proof that love and devotion to your work
pay off. It is a very fair way of honouring one of the few people who
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can be said, without a shade of doubt, to be one of a group of genuine
academics. The fruits of your labour, Professor Fombad, are reaped in
the form of benefits for the several generations of students you have
trained and the countless debates with professionals in the field, some
of whom are here to honour you.

Great is the master who unintentionally teaches us with wisdom
and devotion. In light of his example in academia and in life, we can
only hope that one day we will live up to it.



