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FOREWORD

In the past thirty years the bulk of intrastate violent conflicts took place
on the African continent. This has recently been exacerbated by the
COVID-19 pandemic which led to a shift of patterns of conflict in Africa.
In particular, COVID-19 legislation facilitated the suppression of citizens
through the enforcement of lock-down measures, while otherwise conflict
levels remained rather steady. If anything, conflicts were even slightly on
the increase during the pandemic. In the first months of the outbreak of
COVID-19, violent armed groups expanded their territories and inter-
group clashes rose by an average rate of 25%. The effect of the pandemic
was hence twofold. On the one hand, violence in Africa was perpetuated
by states against their citizens, in particular to restrict movement, and, on
the other hand, violence was used by armed groups to consolidate their
positions.!

While it appears that the situation has hence been worsening since
2020, this trend is visible already since the 1990s and addressing conflict
and post-conflict impacts are therefore ever more important. One way
of tackling the problems — and the one being the centre of this volume
in particular — is redressing violence in Africa through the law in its
various forms. Formal mechanisms which are probably well-known to
all international lawyers interested in the African continent were the
International Criminal Tribunal for Rwanda (ICTR) which operated from
1994 to 2016 and the International Criminal Court (ICC). The latter saw
the light of day in 1998, started operating in 2000 and has frequently dealt
with cases arising from conflicts on the African continent.

Historically, Africa has a legacy of violence that has in many cases
been redressed by transitional justice mechanisms, including truth
commissions, tribunals or so-called ‘traditional’ mechanisms.? To
understand the ways in which justice is more holistically achieved in

1 Clionadh Raleigh ‘The pandemic has shifted patterns of conflict in Africa’ Mail and
Guardian (22 Jun 2020).

2 Susanne Buckley-Zistel, Teresa Koloma Beck, Friederike Mieth and Julia Viebach,
‘Redressing violence in Sub-Saharan Africa’ in Bruce A. Arrigo and Heather Y. Bersot
(eds) The Routledge Handbook of International Crime and Justice Studies (Routledge,
2014) 471.



Africa, one needs to understand the various processes aimed at achieving
it and, in particular, what it means for justice to be ‘transitional’ rather
than just justice. ‘Transitional justice’ is not a static concept and has shifted
considerably in the last 30 years with, most prominently, the ICTR in
Africa, and the International Tribunal for the Former Yugoslavia (ICTY)
in Europe, as well as with the ICC globally, which is without a doubt the
most prominent transitional justice mechanism today.

Next to these important formal mechanisms exist countless informal
ones. They encompass anything that a society can do to work through a
conflict and promote peace, including changes in narrative, law, justice,
culture, and the constant fight against inequalities.> At their heart, all
transitional justice mechanisms, whether formal or informal rely on
the premise that after a period of conflict follows a period of transition
and that achieving justice in the latter is crucial for peace. In practice,
transitional justice can use the power of international, hybrid or national
war tribunals to achieve a form of formal justice, or it can reform key
institutions that were involved in the conflict, such as police, military and
security agencies. Transitional justice can also provide compensation to
victims and eliminate corruption that led to or perpetuated the conflict.
Truth can be a focus point through, for example, public discourse, but art
and memory can also play a central part in changing a corrupt narrative.*

Considering how varied transitional justice can be it lends itself
perfectly to interdisciplinary approaches, ranging from law to politics and
criminology to art history. It is therefore astounding how rarely academic
publications gather the various disciplines and their representatives to
provide a more nuanced look at formal and informal transitional justice
mechanisms. In particular, questions that could be exploited include how
formal justice mechanisms, such as courts and tribunals, could be assisted
by informal ones, such as cultural or political mechanisms and vice versa.

The present collection edited by Dominique Mystris, Rashida Manjoo
and Mashood Baderin hence has to be applauded for providing a fresh,
interdisciplinary and distinctly nuanced look at the ways transitional justice
can be achieved on the African continent. The authors they gathered to
provide an insight on the topic have backgrounds in various disciplines,
including public international, Islamic, contract, international criminal
and human rights law, political science, security studies, African studies,
and criminology. The mix of perspectives is very important to gain new

3 Naomi Roth-Arriaza and Javier Mriezcurrena, Transitional Justice in the Twenty-First
Century: Beyond Truth versus Justice (Cambridge University Press, 2006) 2.

4 Buckley-Zistel, et al, (n2) 472.
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insights on existing and evaluating past conflicts and frameworks to settle
them. While the law is central to this publication, the focus is not solely on
formal, but also on the informal ways and methods to address the issues.

The chapters in this volume vary considerably in their academic
approaches but all discuss the difficulties of achieving peace and justice
in Africa. Some chapters view the problems through a more theoretical
lens and, for example, juxtapose legal idealism and legal realism to ensure
effective criminal justice and accountability in Africa. While pertinent in
particular to Baderin’s chapter (Chapter 2), most other chapters equally
grapple with the discrepancy between the law in the books or the ‘positive
law’ and the law in practice as it applies to redressing violence in Africa.

To close the gap between law and practice various instruments are
addressed throughout this publication besides the traditional (European)
criminal justice systems. These systems might not work ‘internationally’
and the more alternatives are discussed, tested and applied the narrower
the gap between law and practice might become. In this context, Chapter
3 (Szpak) discusses the role of indigenous justice in order to address
the operational problems and gaps in the State justice systems in the
framework of transitional justice. A combination of justice systems might
be more appropriate in the African context to close the gap between law
and practice. Equally, Chapter 4 (Verde) highlights the differences between
the various concepts of law at play in the context of Africa though with a
more prominent focus on the problems rather than viewing them as part
of the solution.

Alsoinline with a focus on the variety of concepts of law, most chapters
address the Malabo Protocol and the possibility for regional justice next
to national and international concepts thereof. It could be argued that a
regional African court could close the gap between the international ‘law
in the books’ and the regional lack of justice in practice as it is commonly
perceived. However, whether justice could be achieved is doubted by most
authors in this volume, least because the challenges currently still seem to
outweigh the uses. Chapter 5 (Mongella and Akpoghome) in particular
highlights the major challenges as in the lack of political will; the immunity
of heads of State; and the lack of capacity of the court. The chapter does,
however, end on a positive note, stressing that with the necessary political
will, Africa would be able to successfully fight impunity.

Chapter 6 (Mystris) goes even further in stressing the potential impact
of a regional court for the African Union. According to Mystris, the
International Criminal Law Section (ICLS) of the African Court of Justice
and Human and Peoples’ Rights ‘is in a unique position to advance the
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AU’s institutional ideology, while promoting justice and accountability’.
The gap between law and practice can in her view only be closed by
developing a specific regional mechanism that addresses the unique
regional (transnational and international) criminal justice problems in
the context of Africa. The ICLS would hence play a complementary role
to the ICC, while furthermore addressing region specific concerns and
crimes as well as introducing corporate criminal liability. This chapter
is particularly interesting to read in comparison to Chapter 3 (Szpak) on
indigenous justice as both discuss ‘complementarity’ of justice through
different institutions.

Chapter 7 (Inazumi) has clearly been chosen as the climax of this
volume as it establishes the African Court as a potential model for
other regions around the world. It is argued here that to achieve justice
internationally - and many authors on the topic of transnational crime and
justice would agree - national, regional, and international justice systems
need to interact and together form a new comprehensive system in which
regional criminal courts and the ICC work together to end impunity. Peace
and justice hence rely on all criminal justice systems to work together,
complementing each other.

While this multi-level governance model of criminal justice could
be viewed as a rather utopian approach considering the debates on the
Malabo protocol and the potential overlaps the establishment of an
African regional court would create between various existing systems,
a comparison with other regional developments might prove that it can
become a reality at some stage. Against all expectations, in the European
Union (EU) the European Public Prosecutors Office has recently started
its operations, and while cases are still referred to national courts, it is
a further milestone achieved in the development of regional criminal
justice. It hence appears that progress is possible in the field even against
the political odds. This volume, by comparing various approaches to the
development of a multi-level governance and more innovative models of
criminal justice makes without a doubt a contribution to furthering peace
and justice on the African continent and beyond.

Dr Saskia Hufnagel
Queen Mary University of London
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