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Application 001/2021, Yaya Kone v Republic of Mali

Ruling, 5 October 2021. Done in English and French, the French text
being authoritative.

Judges: ABOUD, TCHIKAYA, KIOKO, BEN ACHOUR, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, ANUKAM, and NTSEBEZA

Recused under Article 22: SACKO

The Applicant was given a suspended sentence and ordered to pay
a fine for libel. His appeal against the sentence was dismissed by the
domestic courts of the Respondent State. Along with his Application
claiming that his rights were violated by the processes of his domestic
trial, the Applicant brought a request for provisional measures to suspend
enforcement of the domestic decision. The Court held that the measures
sought were similar to the reliefs sought on the merits and decided to
consider the request together with the Application on the merit.

Provisional measures (similarity of request with application on the
merit, 13-14)

The Parties

Yaya Kone (hereinafter referred to as “the Applicant”) is a national
of Mali and a lawyer. He alleges that he was unjustly sentenced
to a six (6) month suspended prison term and ordered to pay
Two Hundred Million (200,000,000) CFA francs in damages to Mr.
Aliou Diallo, for libel.

The Application is filed against the Republic of Mali (hereinafter
referred to as “the Respondent State”) which became a party to
the African Charter on Human and Peoples’ Rights (hereinafter
referred to as “the Charter”) on 21 October 1986 and to the Protocol
on 10 May 2000. The Respondent State also deposited, on 19
February 2010, the Declaration provided for in Article 34(6) of the
Protocol, by virtue of which it accepts the jurisdiction of the Court
to receive applications from individuals and Non-governmental
Organisations (hereinafter referred to as “the Declaration”).

Subject of the Application

The Application concerns the conviction of the Applicant by
the Court of Appeal of Kayes by judgment No. 26 of 18 March
2019, to six (6) months suspended imprisonment and to a fine
of Two Hundred Million (200,000,000) CFA francs as reparation
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to Mr. Aliou Diallo for libel. The said judgment was upheld by the
Supreme Court of the Respondent State by its judgments No. 101
of 28 November 2019 and No.26 of 19 October 2020.

As provisional measures, the Applicant requests that this Court
order the cessation of all proceedings for the enforcement of the
above-mentioned conviction by the Court of Appeal of Kayes, the
stay of the enforcement of the judgment of conviction and more
specifically the seizure of property for purposes of enforcement.

Summary of the Procedure before the Court

The Application was received together with the request for
provisional measures on 30 November 2020 and registered on
5 January 2021.

On 7 January 2021, the Application, the request for provisional
measures and supporting evidence were served on the
Respondent State for its Response. On 11 February 2021, the
Registry received and also transmitted to the Applicant, the
Respondent State’s response to the request for provisional
measures.

On 15 February 2021, the Applicant filed supplementary
information and this was transmitted to the Respondent State
for its observations within ten (10) days of receipt thereof. The
Respondent State did not file the said observations.

On 23 February 2021, the Applicant’s filed submissions on the
Respondent State’s response to the request for provisional
measures. On 15 April 2021, the Respondent State’s filed the
Response to the main Application and this was transmitted to the
Applicant on the same date for his Reply, if any.

On 10 May 2021, the Applicant filed the Reply to the Respondent
State’s Response on the main Application and this was transmitted
to the Respondent State on the same date, for its information.

Provisional measures requested

The Applicant requests the Court to grant provisional measures in
the form of the cessation of all proceedings by way of enforcement
of the judgment of Kayes Appeal Court No. 26 of 18 March 2019
and of the Supreme Court No. 101 of 28 November 2019 and
No. 26 of 19 October 2020 on the conviction and the seizure of
property for enforcement, pending this Court’s decision on the
merits of the Application.

The Applicant considers that, at the time he filed the instant
Application with the Court, the measures to enforce the
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sentence of Two Hundred Million (200,000,000) CFA francs were
ongoing and that his employer would be enjoined under civil
liability. The Applicant argues that this would warrant the Court
issuing provisional measures to order the cessation of the said
enforcement, as a matter of urgency, to avoid a recourse action
being brought against him by his employer.

The Respondent State considers that the Applicant has not
demonstrated that there is any risk or that there are exceptional
circumstances, neither has he demonstrated that provisional
enforcement of the three judgments against him has been
initiated.

The Court notes that the measures requested are the same as
those on the merits and are likely to prejudge its decision on the
merits of the Application.

Consequently, in the interests of the proper administration of
justice, the Court decides to consider the request for provisional
measures together with the merits and that the situation requires
it to expedite the determination of the Application on the merits.

Operative part

For these reasons,

The Court,
Unanimously,

Decides to consider the request for provisional measures together
with the Application on the merits.



