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Application 003/2015, Kennedy Owino Onyachi & Charles John Mwanini
Njoka v United Republic of Tanzania

Order, 20 July 2021. Done in English and French, the English text being
authoritative.

Judges: TCHIKAYA, KIOKO, BEN ACHOUR, MENGUE, MUKAMULISA,
CHIZUMILA, BENSAOULA, ANUKAM, NTSEBEZA and SACKO

Recused under Article 22: ABOUD

In an earlier judgment, the Court had held the Respondent State in
partial violation of the rights of the Applicants but reserved its ruling on
reparations. On the Respondent State’s Application to reopen pleadings
to enable it file a Response, the Court ordered the reopening of pleadings.

Procedure (reopening of pleadings, 14-16)

Parties

The Applicants, Mr. Kennedy Owino Onyachi and Mr. Charles
John Mwaniki Njoka, are nationals of the Republic of Kenya. They
are convicted prisoners who are currently serving a sentence of
thirty (30) years’ imprisonment for the crime of aggravated robbery
at the Ukonga Central Prison in Dar es Salaam, United Republic
of Tanzania.

The Respondent is the United Republic of Tanzania. The
Respondent became a State Party to the African Charter on
Human and Peoples’ Rights (hereinafter, referred to as “the
Charter”) on 18 February 1984, and the Protocol on 7 February
2006; and deposited the declaration accepting the competence of
the Courtto receive cases from individuals and Non-Governmental
Organizations on 29 March 2010.

Subject of the Application

In their Application, the Applicants alleged that their rights to
equality and equal protection of the law, liberty and security,
freedom against torture and ill-treatments and right to a fair trial
had been violated by the Respondent State. The Applicants
asserted that the said violations occurred after they were illegally
arrested and extradited from Kenya to the Respondent State and
were convicted of robbery on the basis of improperly obtained
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evidence.

On 28 September 2017, the Court rendered its judgment whose

operative part on the merits reads as follows:

i.  Declares that the Respondent has not violated Articles 3, 5, and 7(2)
of the Charter.

ii. Finds that the Respondent violated Articles 1, 6 and 7(1) (a), (b) and
(c) of the Charter.

iii. Orders the Respondent State to erase the effects of the violations
established through the adoption of measures such as presidential
pardon or any other measure resulting in the release of the Applicants’
as well as any measure leading to erasing of the consequences
of the violations established and to inform the Court, within six (6)
months, from the date of this judgment of the measures taken.

iv. Grants, in accordance with Rule 63 of the Rules of Court, the
Applicants to file submissions on the request for reparations within
thirty (30) days hereof, and the Respondent to reply thereto within
thirty (30) days of the receipt of the Applicant’s submissions.

v. Reserves its ruling on the prayers for other forms of reparation and
on costs.

Pursuant to this judgment of the Court on the merits of 28

September 2017, the Applicants, on 30 July 2018, filed their
written submissions for reparations.

Summary of the Procedure before the Court

On 3 October 2017, the Registry transmitted a certified true copy
of the judgment on the merits to the Parties.

On 10 October 2017, the Applicants’ representative, the Pan
African Lawyers’ Union (PALU) requested extension of time to file
the Applicants’ submissions on reparations. On 23 October 2017,
the Court notified the Applicants that they had been granted thirty
(30) days extension of time.

On 28 April 2018, the Court suo motu granted the Applicants
additional fifteen (15) days extension of time.

The Applicants filed, through PALU, their submissions on
reparations on 30 July 2018. This was transmitted to the
Respondent State on 1 August 2018 with a request that it should
file its response within thirty (30) days of receipt.

On 27 September 2018, the Respondent State requested for
extension of time to file its submissions in response and it was
granted thirty (30) days extension on 1 October 2018.

Despite additional extensions of time and reminders sent on
7 January 2018, 19 September 2019 and 25 March 2020, the
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Respondent State failed to file its submissions.

Pleadings were closed with effect from 16 November 2020 and
the Parties were duly notified. By the same notice, the Parties
were also notified that, in the absence of a response from the
Respondent State, the Court will enter a judgment in default on the
basis of the pleadings submitted by the Applicants in accordance
with Rule 63 of the Rules.

On 12 May 2021, the Respondent State filed its Response to the
Applicant’s submissions on reparations, together with a request
for leave to file its Response out of time. The Respondent State
justified its delay by indicating that it was making consultations
and deliberations with different Government Stakeholders before
it was able to file its Response.

On the request for reopening of pleadings

The Court notes that Rule 46(3) of the Rules provides that “the
Court has the discretion to determine whether or not to reopen
pleadings”. Accordingly, when a party requests for the reopening
of pleadings after the close of the same, the Court has the inherent
power to order the reopening of pleadings and admit submissions
filed by parties.

In the present Application, the Court notes that the Respondent
State prayed the Court to reopen pleadings and grant leave to file
its submissions out of time. It justifies its failure to comply with the
deadlines to submit pleadings by pointing out that it needed time to
make consultations and deliberations with different Government
Stakeholders.

Having considered the Respondent State’s justifications and in
the interests of proper administration of justice, the Court decides
to reopen pleadings.

For these reasons:

The Court
Unanimously,

i. Orders that the proceedings in Application 003/2015 Kennedy
Owino Onyachi and Charles John Mwanini Njoka v United Republic

of Tanzania (reparations) are hereby reopened;

ii. Rules that Respondent State’s Response to the Applicants’
submissions on reparations is deemed as properly filed, in the
interest of justice; and

iii. Orders the Applicants to submit his Reply to the Respondent State’s
Response within thirty (30) days of receipt thereof.



